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IPABOBE PET'YJIIOBAHHSI YIIPABJIHHSA JKUTJIOBUM ®OHJIOM
SIK BUJY TOCHOJAPCBHKOI AISIIBHOCTI

IHocTanoBka mpodsaeMu. YIpaBiiHHS JKUTIO-
BUM (DOHJIOM € OfHIEIO 3 KJIHOUOBHX cdep 3abe3-
MEYEHHS J)KUTJIOBUX MOTpeO HAcCeIeHHA Ta (PyHK-
I[IOHYBaHHS MICBKOI IHPPacTpyKTypH. Y CydyacHUX
YMOBax PO3BUTKY YKPAIHH, IO XapaKTEPU3YIOThCS
pedopMyBaHHSAM SKUTIOBOTO 3aKOHOIABCTBA, aK-
TUBI3AIE€I0 PUHKY HEPYXOMOCTI Ta HEOOXiTHICTIO
npo(eciifHOTO YIpaBIliHHSA OaraToKBapTHPHUMU
OyauHKaMH, MpolsieMa IMPaBOBOIO PETYIIOBAHHSI
i€l AismpHOCTI HAa0yBa€e 0COOIMBOI aKTyaIbHOCTI.

Ocob6nuBy poitb y i chepi Bifirpae moeHaHHS
HOPM KHUTJIOBOTO Ta TOCIIOJAPCHKOTO TpaBa. 3 of-
HOTO OOKY, )KHTJIOBE TIPaBO 3a0e3euye 3aXUCT MpaB
BJIACHUKIB 1 MEIIKAHI[IB, PETYJII0E KOPUCTYBAHHS
CIIJIBHUM MaliHOM Ta BCTAHOBIIIOE CTAHAAPTH YTPU-
MaHHS KHUTIA. 3 IHIIOT0 OOKY, YIPaBIiHHS JKUTIO-
BUM (DOHJIOM BHUCTYNA€ BUAOM TOCIOAAPCHKOT JIi-
SITHHOCTI, 10 BKJIFOYA€ HAJJAHHS TIOCIYT, (PiHAHCOBY
BIJIMOBIANTBHICTH Ta KOHKYPEHIIII0 Ha PHHKY YIIpa-
BUTEIIIB, a OT)KE TIOTpedye 3aCTOCYBaHHS HOPM TOC-
MIO/IaPCHKOTO TIPaBa Ta IUBLILHOTO 3aKOHO/IABCTBA.

VY HaykoBiil JiTepaTypi OCTaHHIX POKIB Haro-
JIOUIY€ThCS Ha TOTPeOl KOMILJIEKCHOTO MiAXOAY
JI0 TIPAaBOBOTO PETYIIOBAHHS YIPABIIHHS KHUTIO-
BUM (OHJIOM, SIKMI BpaxoByBaB OM SIK COILaJIbHI,
TaK 1 €eKOHOMIYHI aCTeKTH AiSUTbHOCTI yIpaBHTE-
7iB. BomHouac opuanyHa NpakTUKa BUAUISE HU3KY
mpoOJyieM, a camMe: HEeBHU3HAYCHICTh TEPMIHOJIOTIT,
BIJICYTHICTh €JUHMX CTAHJAPTIB AISUIBHOCTI yIpa-
BUTENIB, OOMEXKEHY MpPO30PICTh YIPaBIIHCHKUX
MPOLECIiB Ta HU3BbKHUI piBeHb MpodeciitHol miaro-
TOBKH (paxiBIIiB.

AHaJi3 ocTaHHiX gociailzKkeHb i myOJikauiii.
VY pi3Hmii yac mpobieMamMu TPaBOBOTO PETYITFOBAH-

HS1 )KUTIIOBOTO TOCTIO/IapPCTBA Ta YIPABIiHHS )KUTIO-
BUM (DOHJIOM 3aliMaITUCS TaKi BITYM3HIHI HAYKOBIIi:
B. Kouwnn, O. ABpamosa, O. Macnos, B. [mims,
I. Ipaa, M. Komyp, M. IOnina ta in. [Ipore 3amm-
MIAETBCS TOTpeda JIOCTIHKEHHS OCOOIMBOCTEH
MO€EAHAHHS HOPM JKMTIIOBOIO Ta TOCHOAAPCHKOTO
npasa y cepi ynpaBiiHHs KUTIOBUM (POHIOM, BH-
3HAUEHHS MIPABOBOTO CTATyCy YIPaBUTENIB, aHAIZY
npoOneM opranizanii e()eKTHBHOIO yIpaBiiHHS Oa-
raTOKBapTUPHUMHM OyJMHKaMH Ta (popMyBaHHS Ipo-
MO3UIIIH 100 BAOCKOHAJIEHHSI HOPMaTHBHO-IPABO-
BOT0 3a0e3MedueHH s €l TIsUTbHOCTI.

Mera pocaixskeHHss. Mera cTarTi nossrae
y KOMILUIEKCHOMY TOCII/DKEHHI MPaBOBOTO pEry-
JIFOBAHHS yIPaBIIiHHS KUTIOBUM (OHJIOM SIK BUIY
TOCIOAPChKOI MiSTTBHOCTI, BU3HAYCHHI HOTO CIie-
udika, BUABIEHHI mpolieM Ta (HopMyTroBaHHI
MPOMO3UIi 00 BAOCKOHAJIEHHS HOPMAaTHBHO-
npaBoBoro 3abe3neueHHs 1iei chepu. Haykosa Ho-
BH3HA pOOOTHU MOJIATAE Y CUCTEMHOMY IO€HAHHI
ACMEKTIB KHUTIOBOTO Ta TOCIOJAPCHKOTO IpaBa
TIPH OLIHIII TPABOBOTO CTATyCy YIPABUTEIIB Ta ME-
XaHI3MIB OpraHizaii ynpaBiIiHHS )KUTJIOBUMHU Oy-
JTUHKAMHU.

Bukiaa ocHoBHOro marepiajy a0cC/iKeHHs.
YnpapiiHHS KUTIOBUM (DOHIOM € OJIHIEI0 3 Haii-
OUTBLI BaXIIMBUX c(ep KHUTIOBOI MOJMITUKH JIeprKa-
BU, OCKUIbKU TOEJHYE COIIANTbHUN, CKOHOMIUHHIA
1 mpaBoBuii BuMipH. JKuminoBuil (GOHI CTAaHOBUTH
3HAYHY YaCTHHY HAIllOHAJBHOTO 0ararcraa, a edek-
TUBHICTH HOTO yTPUMAHHS Ta KCIUTyararlii 3aJIe)KUTh
BiJI YITKOCTI TMPABOBOTO PETYJTIOBAHHS 1 HAJICKHOT
oprasizailii rocrnonapchkoi MisUTbHOCTI y it chepi.
B ymoBax mopnepHi3arii *HTJIOBOTO 3aKOHOIABCTBA
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YKpainu, akTHBHOTO PO3BUTKY PUHKY KHUTJa Ta IO-
Tpebu y hopmyBaHHI MPOQECciiHOrO yrpaBIiHH Oa-
raTOKBAPTUPHUMHU OyIMHKaMH TUTAaHHS MPaBOBOTO
PETyJIIOBaHHS YIPaBJIIHHS KUTIOBUM (POHIOM Haly-
Bae 0coONMMBOI akTyasIbHOCTI [1, . 12].

VYrpaBiiHHS KUTIOBUM (DOHIOM, 32 YHHHHUM 3a-
KOHOJIaBCTBOM, MOKE 3JIIHCHIOBATHCS BIACHUKAMHU
Oe3nocepelHbO 200 MUIIXOM 3aTydeHHS Mpode-
CIHHMX ympaBUTENIB. Y KOHTEKCTI pedopM 3aKo-
HOJIaBCTBA MIJAKPECITIOETHCS HEOOX1IHICTh YITKOTO
BHU3HAYEHHS IMPABOBOIO CTAaTyCy CIIIBBJIACHUKIB,
yIpaBUTENIB, 00’ €KTIB YINpaBIiHHA Ta TMOPSIKY
NPUNAHATTS YIPABIIHCHKUX pillleHs [2, c. 47].

VYrpaBmiHHSA KUTIOBUM (OHAOM CIiJ pO3IIs-
JaTH HE JIMIIE SIK TeXHIYHy abo opraHizaiiiHy
JUSUTBHICTB, TIOB’SI3aHY 3 MIATPUMKOIO OyIliBeh
1 3a0e3nedyeHHsIM 0a30BUX KOMYHAJIbHHMX MOCIYT,
ajie ¥ AK TMOBHOIIIHHY TOCHOJApCHKY AiSUIbHICTB,
10 Mae BCi O3HaKW Oi3Hec-mpolecy Ta morpelye
CHUCTEMHOTO IPABOBOTO PETYJIIOBAaHHS. YIpaBIliH-
HS KUTIIOBUM (HOHIOM Tiependadae HaJIaHHS IIH-
POKOTO CHEKTpa MOCIYT, BKIIOUAIOUU HE JIUIIe 00-
CJIyTOBYBaHHS 1H)KCHEPHHX CHUCTEM 1 Ojaroycrtpiit
TEPUTOPIH, a i BeJieHHs (PiHAHCOBOIT JOKYMEHTAIII1,
(dopmyBaHHa OromKeTy OararokBapTUpPHOro Oy-
JIMHKY, PO3paxyHOK 1 301p MJIaTexiB 32 KOMyHaJIbHI
MOCITYTH, a TaKOXK 3AIMCHEHHS TOCIOAAPCHKOI Jli-
SITBHOCTI 3 METOK0 OTPUMaHHS TIPUOYTKY.

KpiM Toro, ympaBiiHHS KUTJIOBHM (HOHIOM
nepeadayae BUKOHAHHS (DIHAHCOBUX Ta MPABOBHX
3000B’s13aHb IEpe]l BIAaCHUKAMU KBapTUp, Jep-
KABHUMHU OpraHaMH Ta MOCTa4aJbHUKAMU KOMY-
HaJbHHUX TOCTYT, [0 HAaKJIaJa€ BHCOKI BUMOTHU
10 npodeciiiHol KOMIETEHTHOCTI YHpPaBUTEIIIB.
HisobHICTE y 1K cdepi BigOyBaeThCs Ha KOHKY-
PEHTHOMY PHHKY YIIPaBJISIOUYMX KOMIaHIH, 1€ Olli-
HIOETBCS SIKICTh CEPBICY, PIBEeHb OOCIyrOBYBaHHS
Ta 3/1aTHICTb €(EKTUBHO pearyBaTh Ha MOTpeOu
MENIKaHIIB. YIIpaBUTell HECYTh BIAMOBIAAIBHICTh
HE JIUIIE Tepel CIiBBIACHUKAMU 0araToKBapTHP-
HUX OyIMHKIB, a i mepes AepKaBHUMM OpraHaMHu,
IO 371MCHIOIOTh HAIISAA Ta KOHTPOJIb 33 TOTPH-
MaHHSM 3aKOHOJIaBCTBA.

MorkeMO CTBEpIKyaTH, IO YIPaBIiHHS KUTIO-
BUM (POH/IOM TOEJHY€E €IEMEHTH MPHUBATHOMPABO-
BUX 1 MyOJIIYHO-TIPABOBUX BITHOCHH, BUMArae cTpa-
TETIYHOTO IUIaHYBaHHs, (DIHAHCOBOI UCLUILIIHY,
JOTPUMAHHS CTAH/IAPTIB SKOCTI Ta BUCOKOTO PIBHS
opraHizariifHoi Kyasrypu. Po3msn miei gisutbHOCTI
SIK TOCTIO/IAPCHKOI JI03BOJISIE 3a0e3MmeunTH i edek-
TUBHICTb, IIPO30PICTh 1 BIINOBIAILHICTh, CTUMYITIO-
BaTHU KOHKYPEHLIIO Ha PUHKY, MiJBHUIYBAaTH PIBEHb
3aJI0BOJICHOCTI MEIIKAHIIIB Ta CTBOPIOBATH YMOBHU
JUISL CTAJIOTO PO3BUTKY KUTJIOBOT IHPACTPYKTYpH.

CyuacHa cucTeMa ynpaBiiHHs )KUTIOBUM (DOH-
JIOM B YKpaiHi CTUKAETHCS 3 HU3KOIO TIpo0iIeM, ce-
peln AKUX HAOLIbII CYTTEBUMM €:

— 3aCTapuIiCTh )KUTIIOBOTO 3aKOHO/IABCTBA;

— BIJICYTHICTb €IMHO1 KOHIICTIIIIT YIIPaBIiHHS;

— HeJocTaTHs npodecionanizallis puHKy ympa-
BUTEIIB;

— CKJIQJIHICTh IPUIHSTTS pillieHs y cdepi ynpas-
JiHHS 0araToOKBapTUPHUMHU OyJHMHKAMH TOIIO.

HaykoBIi BiJ[3Ha4arOTh HAasBHICTh KOHIICTITY-
aNIbHHUX CYNEpPEYHOCTeH y BHU3HAYEHHI KaTeropiit
(OKHTIIO», (OKUTIOBHH (POHI», «CIUJIbHE MaWlHOY,
110 YCKJIAJHIOE IIpaBo3acTocyBaHHs [3, c. 16].

VI0CKOHAJIEHHS! TEPMIHOJIOT] € BaXJIMBOIO Tie-
PEIYMOBOIO CTBOPEHHS Cy4acHOI MOJIENI TPaBOBO-
TO PEeryJIOBaHHS YNPABIIHHS KUTIOBUM (POHIOM,
OCKUIBKH YiTKE BH3HAYECHHS MOHATH Ta KaTeropii
3a0e3neuye 0IHO3HAYHE TIIyMau€HHs HOPM 3aKOHY,
3arno6irae MpaBOBUM KOJI3ISIM 1 CyNepedKaM Mix
cy0’eKTaMu MPaBOBITHOCHH.

BiacyTHicTh €1MHOI TEpMIHOJIOTI Yy KHUTIOBO-
My Ta TOCIIOIAPCHKOMY 3aKOHOIABCTBI MPU3BOIUTH
JI0 PI3HOYMTAHb y 3aCTOCYBaHHI HOPM IpaBa, 10 He-
TaTUBHO BIUTMBA€E HA €()EKTHBHICTh YIPaBIiHHS, 3HH-
JKy€ pIBEHb IMPAaBOBOI BU3HAYEHOCTI Ta YCKJIAHIOE
KOHTPOJIb 32 JAISUTbHICTIO YIIPaBUTEIB.

CyuacHa MOIeIb YTIPaBIiHHS )KUTIOBUM (POHIOM
BUMAarae rapMoHi3auii TepMiHOJIOTIi MK KUTJIOBUM
Ta TOCIIOIAPCHKUM TPaBOM, OCKLITBKH 0araro moHsTh
MaroTh TOJBIHMI XapakTep: BOHU OAHOYACHO pe-
TYJIOIOTh TOCHOAAPCHKI BITHOCHHU Ta BU3HAYAIOTh
colianbHi MpaBa CIiBBIACHUKIB 0ararToKBapTUPHUX
OymuukiB. Hampukian, TepMiHM «yIpaBUTENbY,
«JIOTOBIp YIPAaBIIHHAY, «CILUJIbHA BIACHICTBY, «KO-
MYHaJIbHI ITOCTYTW» MOBUHHI MaTH YiTKi IOPHINYHI
nedinimii, mo0 YHHUKHYTH Pi3HOUYMTAHb Yy CYIOBIH
MPaKTUIll Ta TPU YKIAJaHHI JOTOBIPHUX BiTHOCHH
MIX CITiBBIACHUKAMH Ta YIIPABUTEISIMHU.

VYrockoHajaeHHsS TEPMIHOIOrI] TaKoX CTBOPIOE
OCHOBY Ui pOo3poOKkH TpoeciiHUX CTaHAAPTIB
yIpaBUTENIB, BIPOBAIKCHHA €(EKTUBHUX Me-
XaHI3MIB KOHTpONIO Ta mMdpoBizamii mporeciB
ynpaiiHHs. YiTKi Ta OHO3HAYHI TEPMIiHH JO3BO-
JSIFOTh  3aKOHOJIABIIIO, OpraHaM BUKOHABYOi Bia-
oM Ta Cy0’ €KTaM TOCIOIApIOBaHHS KOOPAHMHYBA-
TH CBOI Jii, MiJIBUIYBaTH MPO30PICTh AiISUIBHOCTI
Ta 3a0e3meuyBary 3aXUCT IPaB MEUIKaHI[B. Takum
YHHOM, po0OOTa Ha/l TEPMIHOJIOTIEIO € HE JINIIE TeX-
HIYHUM HUTAHHSAM, & CTPATEriyHUM KPOKOM JIJIst
(dbopMyBaHHS Cy4acHO1, €(DEKTUBHOI Ta CTIpaBeIITH-
BOI CHCTEMH NPABOBOTO PETYIIOBaHHS KUTIOBOTO
TOCIOAapCTBA.

BaxnuBum Hanpsmom pedopmu € mpodecio-
Hai3aIis ynpaBliHHA KUTIOBUM ¢ouHaoM. [Ipo-
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€kT 3akoHy Ykpainu «IIpo yrpaBitiHHS KUTIOBUM
(hOoHIOMY» ITPOTIOHYE 3aITPOBAKEHHS TPOdeCciifHnX
CTaH/APTIB IS YIPABUTEIB, CTBOPCHHS MEXaHi3-
MIB cepTHdikalii, BU3HAYEHHs KBami(ikaiiiHux
BUMOT Ta BCTAHOBJICHHS BIJIIIOBIIaJIbHOCTI 3a He-
BUKOHAHHS JIOTOBIpHUX 3000B’s13aHb [4, C. 5].

Takwii Tiaxia BiMOBiTa€ €BPONEHCHKAM TIPaK-
TUKaM, J€ MisUTbHICTh YIPaBUTEIIB periaMeH-
TYETbCS CYBOPUMH CTaHAApPTaMH SIKOCTi, a IXHS
BI/IMOBIIANIbHICTD TIEpe/] CIIBBIACHUKAMHU € YITKO
BHU3HAYEHOIO.

Y 1bOMy KOHTEKCTI YTNPaBIiHHS KUTIOBUM
¢donmoM OesnocepenHb0 HaOyBae O3HAK TOCIIONAp-
CBbKOI MISTIBHOCTI, OCKUIBKM BOHO Tiependavae BHU-
KOPHUCTAHHS CKJIQJHUX TPABOBHX Ta €KOHOMIUYHHMX
MEXaHi3MiB, BIIACTHBUX KOMEPIIIHHUM OTIepaIlisiM.
JisTpHICTE  yIIpaBUTENIB OaraToOKBapTHUPHHUX Oy-
JIMHKIB BKJIFOYA€ YKJIAJIaHHS Ta BUKOHAHHS JIOTOBO-
piB Ha HaJaHHS MOCIYT, YIPaBIiHHA (iHAHCOBUMU
MOTOKaMH, 3a0e3MeueHHsT HaJeKHOTO TEXHIYHOTO
cTaHy 00’ €KTIB HEPYXOMOCTI Ta KOHTPOJIb 32 TOTPH-
MaHHSM 3aKoHo#aBuux HopM. Ilpu mpomy ympas-
JIHHS KATIOBUM (DOHIOM (YHKIIIOHYE B yMOBax
KOHKYpEHIIIi Ha PUHKY KepYIOUMX KOMIaHi, e Olli-
HIOETBCS SIKICTh CEpBiCY, piBeHb MPOECiitHOT KOM-
MIETEHTHOCT] YIPAaBUTENIB Ta iX 37aTHICTh €(PeKTHUB-
HO pearyBaTy Ha IOTPEOH CIiBBIACHHKIB.

l'ocnomapcbki aceKTH MisTbHOCTI yIIPaBUTEIIB
nepenoavyaroTh MIaHyBaHHS OO/KETy OaratokBap-
TUPHOTO OYIMHKY, OOJIK Ta pO3MOILT JOXOIIB
1 BUTpAT, a TAaKOXK MPUUHATTS pilIeHb, SIKI MAIOTh
€KOHOMIYHI HACIIIKY JJISI CIIIBBJIACHUKIB Ta 1HIIINX
YYaCHUKIB )KHTIOBOTO Tporiecy. BomHouac mpaBo-
Bl MEXaHI3MHU pPETyJITIOI0Th B3AaEMOJII0 MIXK CITiB-
BJIACHUKAMH, YIPABUTEISIMH Ta JIEP>KaBHUMHU Op-
raHaMH, BU3HAYAIOTh MpaBa Ta 00OB’S3KU CTOPIH,
BCTaHOBIIIOIOTH BiJIMOBIANBHICTh 32 MOPYILICHHS
MpaBwJI 1 CTAaHIAPTIB YIPABIiHHS.

TakuM 4MHOM, YIPaBIiHHS KUTIOBUM (HOHIOM
CTa€ TOBHOIIIHHOIO TOCMOJAPCHKOI0 isUTBHICTIO,
10 MOEHY€E €KOHOMIUHY €(eKTUBHICTh 13 JOTPHU-
MaHHSM TPaBOBUX HOPM, 3a0e3medye Mpo30piCTh
1 BIANOBINATBHICTh Yy HaJaHHI TIOCIYT, a TaKOX
CTBOPIOE YMOBH JJIsi CTaOLIBHOTO PO3BHUTKY JKHT-
JI0BOT IHPPACTPYKTYPH Ta MIABUILEHHS PIBHS )KUT-
TSl MEILIKaHIIB OaraToKBapTUPHUX OYIUHKIB.

BaxuinBe Miciie y NpaBOBOMY pEryJOBaHHI
YIpaBIiHHSA KUTIOBUM (OHIOM 3aliMae JI0TOBIp
yrpaBiIiHHsS MaitHOM. BimmoBigao mo L{uBinbHO-
ro KoJleKCy YKpaiHu, ynpaBuTelb 3000B’A3y€ThCS
BUMHATH Jii 3 yNpaBliHHS MallHOM B iHTepecax
BJIACHUKA 32 IUIATy Ta y MEXaX MOBHOBAKEHb, BH-
3HAYEHUX JOTOBOpOM. BiH BUCTyIae ik caMoCTii-
HUM cy0’ €KT TOCTIOZAPIOBAHHS, SIKUI HECE BiAMOBI-

JANBHICTD 32 SKICTh YIPaBIiHHA Ta €(EKTUBHICTh
BUKOpPUCTAHHS aKTHBIB [5, ¢. 31].

JloroBip yrpaBiiHHS MaifHOM BUCTYIA€ KITFOYO-
BUM IHCTPYMEHTOM Y cepl )KUTIOBOrO rocrnojap-
CTBa, IKHi1 IO€THY € MPUBATHOIPABOBI Ta rOCIIOAAp-
CBbKI €JIEMEHTH, 3a0€3MeUyI0un YiTKEe PEryIIOBaHHS
BITHOCHH MIX CITIBBIIACHUKaMU OaraToKBapTHUPHO-
ro OyauHKy Ta ympaButeneM. BiH BU3Hauae mpa-
Ba Ta 00OB’SI3KM CTOPiH, YMOBH HaJaHHS IOCIYT,
¢dinaHCOBI 3000B’sI3aHHS, TOPSJIOK PO3MOALTY
JIOXOJIIB 1 BUTpAT, @ TaKOK MEXaHI3MH KOHTPOJIIO
3a BUKOHAHHAM J0roBopy. Takuii 10roBip CTBOPIOE
MPaBOBI IMiJICTaBH IS B3AEMHOI BiNIOBIAAIBHOCTI
CTOPIH, CIIPUSAE MiIBUILEHHIO TPO30POCTI AiSLTLHO-
CTl yIIpaBUTEIIB, 3aXHUCTY IHTEPECIB CIIBBIACHHUKIB
Ta 3a0e3reuye eKOHOMIYHY €(EKTHUBHICTh yIpaB-
JHHA MallHOM, IIO € BOXJIMBHUM ISl CTaJIOTO PO3-
BUTKY JKUTJIOBOI IHQPACTPYKTYpH.

He Menm BaxnmBoro € mpobiema yTpUMaHHS
Ta eKCIuTyarallii *HUTIOBOro (poHIy, siKa Mae Mps-
MU 3B’S30K 13 TOCIIOAAPCHKUM 3aKOHOIABCTBOM.
Oco0bnuBe 3HaYCHHS Ma€ MPABOBHA PEXHUM CITLITb-
HOTO MaifHa B 0araToKBapTUPHUX OyAMHKAX, OCKLTb-
KU HOTO yTPUMAaHHS BUMAarae 3Ha4YHUX (PiHAHCOBHX
pecypciB, TEXHIYHUX pOOIT 1 BIIMOBITHUX YIIPaB-
JIHCBKUX pilieHb. MojepHizallisi KUTIOBOI 1H(D-
pacTpyKTypH, BIIPOBAUKEHHS €HEProe(eKTHBHUX
TEXHOJIOT1H, KalliTaJbHI PEMOHTH 3IIMCHIOIOTHCS
B MEXXaxX TOCTIOIAPCHKOI ISUTHHOCTI, IO PETYITIOETh-
Csl HOPMaMH IIUBUIBHOTO, TOCTIOAAPCHKOTO, KUTIO-
BOTO Ta aJIMiHICTPaTUBHOTO Tipaga [6, ¢. 54].

PedopmyBaHHS KUTIOBOI MOMITHKH Tependa-
Yyae TaKoK CTBOPEHHS HOBHX OpraHi3alliifHuX MoO-
Jeneil yrnpapiiHHSA JKUTIOBUM (DOHIIOM, 30KpemMa
IOPUINYHUX OCI0 CIIBBIACHUKIB, peeCcTpiB OyauH-
KiB Ta €JIEKTPOHHUX CEPBICIB JUIsI KOHTPOJIO BH-
Tpar i pileHp ynpaBuTess. €BpOIenchKi MPaKTH-
KM CBiT4arh, MO €(DEKTUBHE YNPABIiHHS YKHTIOM
MOXIIUBE JIMIIE 32 YMOB BHUCOKOTO DPIBHS Y4YacTi
CHIBBJIACHUKIB y NPUUHATTI pillleHb, MPO30POCTI
poOOTH yIIPaBUTENIB 1 HAIBHOCTI KOHKYPEHTHOTO
puHKY nociyr [7, c. 128].

Kpim TOTO0, BOXKIMBOIO CKIIaIOBOIO pehopMyBaH-
HS € BUPIMICHHS TIPpoOyieMy KBami(ikaiifHOro po3pu-
BY y cdepi yrpaBimiHHS KUTI0OBHM GoHmom. [Torpe-
0a y (axiBLsX 3 YIPaBIiHHS HEPYXOMICTIO, 31aTHUX
3a0e3redyBaTy CTpaTerivHe IIaHyBaHHs YTPUMAHHS
JKUTIIOBUX KOMILIEKCIB, CTBOPIOE HOBI BUKIIUKH IS
OCBITHBOI Ta Tipoeciitnoi cucremu [8, c. 62].

VY 1bOMy KOHTEKCTI TOCHOIApChKa IisUTBHICTD
y cdepi KUTIOBOTO YIIPaBIiHHS OTPEOy€e HAaJICKHOT
HAyKOBOI MTPUMKH Ta MOCTIHHOTO TpodeciiiHoro
PO3BUTKY, OCKUIBKM €(EeKTHBHE YIpaBliHHS Oara-
TOKBAPTUPHUMHU OyIMHKAMHU Tependadae He JIUIle
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MIPAaKTUYHI HABUYKH, a i 3HAHHS CyYaCHOTO 3aKOHO-
JIABCTBA, CKOHOMIYHUX MEXaHi3MiB, yIPaBIiHCHKHX
CTaHIAPTIB 1 MUPPOBUX TEXHOJOTIH I 3a0e3re-
YEHHS MPO30POCTI Ta SIKOCTI HOCITYT.

[IpaBoBe perymoBaHHS YIPABIIHHS >KATIOBUM
(OHIIOM K BUILy TOCHOIAPCHKOI MISUTBHOCTI € KOMII-
JIEKCHUM 1 OaratoBUMipHMM mporiecoM. Bono oxo-
o€ cpepy MPUBATHOTO, TOCIONAPCHKOTO, KUT-
JIOBOTO Ta aJMIHICTPaTHBHOTO TIpaBa, Iiepeadadae
B3AEMOIIIO JIEpKaBH, OPraHiB MiCLIEBOIO CAMOBPSIY-
BaHHsI, Cy0 €KTIB TOCMOJAPIOBAHHS Ta CIIBBIACHUKIB
)umia. PeopMyBaHHS )KUTIOBOT MOJIITHKY B YKpaiHi
CTBOPIOE MOMKJIMBOCTI TSI IT1/IBUILICHHSI €(DeKTHBHOCTI
YIIPAaBIIHHS JKATIOBAM (OHIIOM, alie TIoTpedye BIO-
CKOHAJICHHSI TIPAaBOBOTO MEXaHi3My, PO3BUTKY TIpode-
CIMHMX KOMITCTCHTHOCTEH YIIPABUTEIIB, TiJIBUIIICHHS
MPO30POCTI Ta BIANOBIAIBLHOCTI B YHPaBIIHCHKUX
npouecax. [lpaBunbHe mpaBoBe 3a0e3neyeHHs L€l
cepu € nepeayMoBor0 (POpMyBaHHS CyH4aCHOI MOJIEIT
YKHUTJIOBOTO TOCTIONIAPCTBA, OPIEHTOBAHOI HA €BPOTICH-
CbK1 CTAHJIAPTH SIKOCTI 1 €(heKTUBHOCTI.

BucHoBkH. YmpaBiiHHSA SKUTIOBUM (DoHIOM
SK BUJ TOCTIOJAPCHKOI MisTBHOCTI € KOMITIEKCHOIO
cdepoto, 110 MOETHYE HOPMU KUTIIOBOTO Ta FOCHO-
JTApCHKOTO MpaBa. AHai3 Cy4acHOTO 3aKOHOJIaBCTBA
Ta HayKOBUX JKEPEIT MOKa3aB, 10 KIIFOUOBUMU MPO-
Onemamu y il cdepi 3aMMIIAIOTECS HEAOCTATHS
npodecioHamizallis  yrnpaBuTelliB, HEBU3HAYCHICTh
MIPABOBOTO CTATYyCy CYO €KTIB YIIPaBIiHHSA, BIACYT-
HICTh €IMHUX CTAHAAPTIB JiSUTHHOCTI Ta CKJIAHICTh
oprasizaiii ymnpaBliHHS OaraTroKBapTUpHUMHU Oy-
JIMHKaMH B YMOB2X CITIJTbHOI BJIACHOCTI.

JlocnimpkeHHs 3acBiTumIiIo0, 1m0 e(eKTUBHE yIpaB-
JIHHS KUTIOBUM (DOHIOM TOTpelye 4YiTKOi HOpMa-
TUBHO-TIPABOBOI 0a3u, ska O 3abe3nedyBana GanmaHc
MDK IHT€pecaMH CIIBBIACHHUKIB Ta BUMOT'aMH TOC-
TIO/TAPCHKOI  ISUTBHOCTI. 3acTOCYBaHHS TPHUHIIHITIB
IIMBLIFHOTO, TOCTIOAAPCHKOTO Ta >KUTIIOBOTO TIPaBa
Mae OyTH TapMOHI30BaHNM, a JIOTOBIPHI MEXaHI3MHU —
MaKCHUMaJIbHO PO30pUMH 1 3po3ymiumu. OcobimBa
yBara Ma€e MpHUIUITUCS cepTudiKallii yrpaBUTENiB,
rdpoBizallii mpoleciB yNpaBIiHHSA Ta CTBOPEHHIO
€JICKTPOHHHUX PEECTPIB OaraToKBapTHPHUX Oy/IUH-
KiB, III0 CIIPUSATAME TTiIBUIICHHIO BiIMOBITaTbHOCTI
Ta e(heKTUBHOCTI TOCTIOAAPCHKOT JiSTTHHOCTI.

[lepcnekTBaMu  MOJANBIIMX  JTOCIIIKEHb
€ po3poOKa KOMIIEKCHOI CUCTEMH MTPABOBUX CTAH-
JIApTiB JJIs YIIPaBUTEIB KHUTIOBOTO (POHIY, aHaTI3
MDKHApOIHOTO JOCBiAY 1 Horo ajamnTaiis 10 yKpa-
THCHKUX YMOB, a TAKOXX OLIIHKA EKOHOMIYHO] edek-
THUBHOCTI 3aCTOCYBAHHS 3aIIPOIIOHOBAHUX MOJIEJICH
ynpaBniHHsa. KpiM Toro, Ba)XJIMBUM HampsiMoM
€ BHBYEHHS COLUIAJBHUX AacClEKTIB JIsUIBHOCTI
yIpaBUTENIB, 30KpeMa 3aXUCT TpaB CITiBBIACHH-
KiB Ta 3a0e3mnedyeHHs IXHbOI y4acTi y HMpUNHHSATTI
YIpPaBIIiHCHKUX PILIIEHb.

Peanizariss 3a3HaueHNX HAYKOBUX pPEKOMEHIA-
il TO3BOJIUTH MiABUIIUTH €()EKTUBHICTH 1 MPO30-
PICTh YIPaBIiHHS KUTIOBUM (DOHIOM, 3MIIIHUTH
IIPABOBY OCHOBY T'OCHOAAPCHKOI ISJIBHOCTI y i
chepl Ta CHOpPUATH CTAJIOMY PO3BUTKY JKHTIOBOT
iH(ppacTpykTypu YKpaiHu, 110 € BaKJIUBUM eJle-
MEHTOM Cy4YacCHOi Jep’KaBHOI MOMITUKU Yy cdepi
’KUTIIOBO-KOMYHAJILHOTO TOCIIOJIAPCTBA.
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Haiiga I.B., lumnsx A.O. IIPABOBE PEI'YJIIOBAHHS YITPABJIIHHA KUTJIOBUM ®OHIOM K

BUAY 'OCIOJAPCHKOI TISAJAbHOCTI

CrarTst nmpUCBSUCHA KOMIUIEKCHOMY aHaJIi3y NPaBOBOTO PETYIIOBAHHS YIPABIiHHA >KUTIOBUM (DOHIOM SIK
BUJY TOCIOAApChKOI AIAABHOCTI, 110 HaOyBae OCOOIMBOI aKTyaJbHOCTI B yMOBax pe(OpMyBaHHS KUTIOBOIO

3aKOHOJABCTBA YKpaiHU.

VY meHTpi yBaru — B3a€MO3B’ 30K KHUTIOBOTO Ta TOCHOIAPCHKOTO MPaBa, aJUKe YIPaBIiHHS KUTIOBUM (DOHIOM
MOETHY€E TIPUBATHONPABOBI Ta MyONIYHO-TIPABOBI €JIEMEHTH 1 BOJHOYAC CTAHOBHTH CaMOCTIMHUH PI3HOBHU]
TOCTIOIAPCHKOT MISTBHOCTI. Y CTATTi pO3KPUTO IIPABOBY MPUPOY YIPABIiHHS )KUTIOBUM (POHIOM, BU3HAUECHO HOTO
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MiCIle B CUCTEMI JKUTJIOBHX MPABOBITHOCHH Ta OKPECJICHO POJIb YIPABUTENIB K Cy0’€KTIB TOCIIONAPIOBAHHS, 110
3IIACHIOIOTH PO eciiHy JiSUTbHICTh Ha KOHKYPEHTHOMY PUHKY TTOCIIYT.

VY crarTi NpUIICHO aHalli3 CydacHUM IPOoOJIeM ITPaBOBOTO 3a0e3IeUeHHs], a CMae: HEIOCKOHAIOCTI TepMiHOIOT i
XKHUTJIIOBOTO 3aKOHOJABCTBA, BIJICYTHOCTI €IMHUX CTAHAAPTIB MPOQeciiHOi AiSUIBHOCTI yIpaBUTENIB, CKJIAAHOCTI
oprasizauii ynpaBiiHHS 6araTOKBapTUPHUMHU OyAMHKaMH B YMOBaX CIIiJIbHOT BIIACHOCTI.

Po3ristHyTO IPOEKTH HOPMATHBHUX 3MiH, CIPSIMOBAHHX Ha ITiABUIIICHHS PABOBOI BU3HAYCHOCTI Ta IIOKPAIICHHS
SIKOCTI TOCIIOJAPChKOI JISUTBHOCTI B KHTIOBIH cdepi, 30KpemMa 3anpoBajpKeHHS cepTudikaiii yrnpaBUTEIIB,
VIOCKOHAJICHHS MEXaHI3MiB JIOTOBIPHOTO PETrYIIFOBaHHS Ta IUPPOBI3AIIif0 MIPOIECIB YITPABIIHHSL.

3ampornoHOBaHO KOMIUIEKC 3aXOMiB JUIS BIOCKOHAJCHHS IPABOBOTO DETYIIOBAHHS YHPABIIHHS SKHTIOBUM
(oHIOM, SIKHH BKIIFOYAa€ TApPMOHI3AI[iI0 HOPM KUTJIOBOTO Ta TOCTIOAAPCHKOTO MPaBa, 3apoBaKEHHS MpodeciitHIx
CTAHJAPTIB JUIS YHPABUTENIB, CTBOPECHHS EJIEKTPOHHUX PEECTPiB 0araTOKBApTUPHUX OYyJHHKIB Ta MEXaHi3MiB
KOHTPOJIO 3@ JUUIBHICTIO YIpaBHTENiB. Peamizallis LUX 3aXOoAiB JO3BOJUTH MiJBUIIUTH €(EKTUBHICTDH
TOCTIONAPCHKOI MisTTBHOCTI B cpepi JKUTIOBOIO TOCIOAAPCTBA, 3a0S3MEYNTH MPO30PICTh YIPABIIHHSI, 3aXHUCTUTH
MpaBa CIIiBBJIIACHUKIB Ta CTBOPUTH YMOBH JJIsl CTAJIOTO PO3BUTKY KHUTIOBOT iHPPACTPYKTYpH.

AKIIGHTOBaHO, MO €(PEKTHBHE IPABOBE PETYIIOBaHHS MOXE OyTH JTOCSATHYTO JIMIIE IIISXOM TrapMOHi3arii
KUTIIOBOTO Ta T'OCIOIAPCHKOTO 3aKOHOJABCTBA, (pOpMyBaHHS IPO30PHX 1 BIAMOBINANEHUX MOAEICH yNpaBIiHHS
KHUTIIOBUM (POHIOM Ta CTBOPEHHS HAJICKHUX YMOB JUISL PO3BUTKY MPOQECITHOTO pUHKY YHPaBIiHHS KUTIOM.

PesynbraTi 1OCITIPKEHHS ITiKPECIIOI0Th HEOOXIIHICTh CHCTEMHOTO MiJIXOMy JI0 OHOBJIEHHS 3aKOHO/ABCTBA,
SIKMWA 3a0e3MeYnTh IMOEIHAHHS COILIaTbHUX TapaHTiil MEIIKAHIB 13 BUMOTraMH e(eKTHBHOI TOCIOAapPCHKOi
JUSUTBHOCTI Ta CTaJIOr0 PO3BUTKY JKUTIOBOT IHPpACTPYKTypH YKpaiHu.

KuarouoBi cioBa: ynpaBimiHHS JKUTIOBHM (DOHJOM, JKHUTIOBE IPaBO, TOCHOJApChKE MpaBo, MpodeciitHi
YIpaBUTEIl, IOTOBIp YIPABIiHHSI, CITIIbHA BIACHICTb.

Naida 1.V., Lishnyak A.O. LEGAL REGULATION OF HOUSING FUND MANAGEMENT AS A TYPE
OF ECONOMIC ACTIVITY

The article is devoted to a comprehensive analysis of the legal regulation of housing fund management as a type
of economic activity, which is becoming particularly relevant in the context of the reform of housing legislation in
Ukraine and the transition to a more professional and market-oriented model of housing management.

The focus of the study is the interconnection between housing law and commercial law, as housing fund
management combines elements of private and public law, forming a specific type of economic activity that requires
a clear legal framework and a high level of professional competence among managers.

The article examines the legal nature of housing fund management, defines its place within the system of
housing legal relations, and outlines the role of managers as business entities engaged in professional activities in
a competitive service market. Special attention is given to analyzing current issues in legal regulation, including
the imperfection of terminology in housing legislation, the absence of uniform standards for professional activities
of managers, the complexity of managing apartment buildings under shared ownership, as well as the limited
mechanisms for monitoring compliance with legislation.

Drafts of normative changes aimed at increasing legal certainty and improving the quality of economic
activity in the housing sector are considered, including the introduction of manager certification, improvement of
contractual regulation mechanisms, digitalization of management processes, and integration of electronic services
for monitoring and control of managers’ activities.

A set of measures for improving the legal regulation of housing fund management is proposed, which includes
harmonization of housing and commercial law norms, formation of transparent and responsible management
models, introduction of professional standards for managers, creation of electronic registers of apartment buildings,
and mechanisms for monitoring managers’ activities.

Implementation of these measures will significantly enhance the efficiency of economic activity in the
housing sector by establishing clear standards, promoting accountability, and improving managerial practices. It
will ensure transparency in decision-making processes, strengthen the protection of co-owners’ rights, facilitate
equitable distribution of responsibilities, and create favorable conditions for the long-term sustainable development,
modernization, and resilience of housing infrastructure.

It is emphasized that effective legal regulation can only be achieved through the systematic harmonization
of housing and commercial legislation, the formation of a professional housing management market, increased
responsibility of managers, and creating conditions for residents’ active participation in management decisions.

The research results highlight the need for a systematic approach to legislative updates that ensures a combination
of residents’ social guarantees with the requirements of efficient economic activity and sustainable development
of Ukraine’s housing infrastructure, while also promoting improved quality of life for the population and the
development of a competitive service market in the housing sector.

Key words: housing fund management, housing law, commercial law, professional managers, management
agreement, shared ownership.
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ITPABOBA IMPUPOJA KPUIITOBAJIIOTH:
HOBI MEXXI IPUBATHOI ABTOHOMII B YMOBAX IU®POBOI EKOHOMIKHU

IHocranoBka npodaemu. CydacHuii etan pos-
BUTKY CBITOBO1 €KOHOMIKH MO3HAYCHHUH CTPIMKUM
YIPOBAKEHHSIM IUPPOBUX TEXHOJIOTIH y iHaH-
coBy cdepy, IO COPUYUHSIE TIOSBY HOBUX (OpM
€KOHOMIYHUX BIJHOCHH 1 TIPaBOBUX KaTeTOpii.
OmHHUM 13 KITIOYOBUX TPOSIBIB I1i€1 TpaHChopMariii
€ hopMyBaHHS PUHKY BIpTyaJIbHUX aKTHUBIB — IU(-
PpoBOi (hOopMHU BapTOCTI, IKA ICHY€E B €IEKTPOHHOMY
CEpEeOBHILI Ta MOXKE OyTH 00’€KTOM IUBLIHHOTO
o0iry. Y ImupoKOMY 3HAYeHHI BIPTyajbHI aKTHU-
BU OXOIUTIOIOTH ITU(POBI MpaBa BUMOIH, TOKEHH,
kpunTorpadiyHi akTHBH, TU(QPOBI MPEICTaBICH-
Hs BapTOCTi, IO 30€piraloThbCs YW IMEPelaroThCs
3a JIONIOMOTOI0 CIeIiaNbHUX 1H(popMamiifHuX cHc-
TEeM 1 MOXKYTh BUKOPHCTOBYBATHUCA JUIs 1iJiel 00-
MiHY, IHBECTYBaHHS, MATBEPIXKCHHSI TIEBHUX IpaB
YH TIOCTYIY JI0 PECYPCiB.

VY HamioHaNTbHOMY 3aKOHONIABCTBI Ta MiKHa-
POIHIH PaKTHIlI BIpTyajdbHi aKTUBU TPAKTYIOThCS
SIK HeMaTepiaibHi Ojara, 1o He MarTh (i3HIHOT
(¢bopmu, ane 31aTHI BUCTYNATH 3ac000M 00Iry, Ha-
KONUYeHHs a00 iHBECTMIUIMHOI AisnbHOCTI. IXHs
OCOOJIUBICTh MOJISTAE Y TMOETHAHHT TEXHOIOTTYHOT
Ta €KOHOMIYHOI IPUPOJIU: BOHU ICHYIOTh BHKJIIOY-
HO B M(pOBOMY BHUIVISL, a IXHIN 00ir 3a0e3neuy-
€ThCsI (PYHKIIOHYBAHHSM PO3IOAUICHUX PEECTPIB,
KpunTorpadiyHuX anropuTMiB abo iHIMX UdPo-
BUX miardopM. Y mexax wi€i mupoi Kateropii
oco0MBe Miclle 3aliMae KPUIITOBAJIIOTA, SKa € CIie-
uu(pIYHIM BUIOM BipTyalbHOTro akTuBy. Kpumnro-
BaJIIOTa SIBIIsIE COOO00 U(POBHIA, JeTIEHTpaTi30Ba-
HUH aKTHB, M0 (YHKI[IOHY€ HAa OCHOBI TEXHOJOTI]
OnokueitH 1 3abesrnedye rmepenady BapTOCTI Mixk

y4acHMKAaMU PUHKY 0e3 ydacTi TpaauuiiHux ¢i-
HAHCOBHX INocepenHukiB. Ha BinMiHy Bin 3BHYaii-
HUX TPOLIOBUX OJIUHMIIb, KPUIITOBATIOTA HE Ma€
IIEHTPaJTI30BaHOTO €MIiTeHTa, a ii eMicis Ta o0k
BiZIOYBaIOTHCS 32 TOTIOMOTOIO aJrOPUTMIB U ppy-
BaHHS, 10 TapaHTYIOTh IPO30PICTh OIeparliii 1 Bij-
HOCHY aHOHIMHICTh YYaCHHKIB PUHKY.
[TommpeHHss KpUNTOBAIIOT, 30KpeMa OiTKo-
iHa Ta IHIIMX KPUOTOBAIIOT, ICTOTHO BIUIMHYJIO
Ha CBITOBY (DiHAHCOBY CHCTEMY, CIPHYUHHBIIN
TpaHchopmallito ii CTPYKTYpH W TIOCTaBUBIIHU TIe-
pel HayKOBLISIMU CKJIaHI TEOPETUYHI Ta MPAKTUYHI
3aBJaHHs. 3 OAHOTO OOKY, KPUIITOBAIIOTA BIIKpUBA€E
HOBI MOXUIMBOCTI JUISI PO3BUTKY EJEKTPOHHOI KO-
Mep1lii, IHBECTUIIIMHUX MEXaHI3MiB 1 I1100abHOI (i-
HAHCOBOI 1HTErparlii; 3 1HIIOTO — CTBOPIOE BUKJIMKU
y cepi MpaBoBOTO pEryIFOBaHHS, 3aI00IraHHS BijI-
MUBAHHIO KOIIITIB, 3aXUCTY MPaB KOPUCTYBAUIB 1 10-
JTAaTKOBOTO KOHTPOIIO. TaKMM YMHOM, TOCIIIKEHHS
MPaBOBOI MPHUPOJAN KPHUITOBAIIOT € HAA3BUYANHO
aKTyaJbHUM Y KOHTEKCTI MOIIYKy OanaHcy MK (i-
HAHCOBOIO CBOOOJIOI0 CYO’€KTIB TrOCIOJaprOBaHHS
Ta HEOOXiHICTIO 3a0e3MeYeHHs IPaBOBOi BU3HAYeE-
HOCTI ¥ €KOHOMIYHOT O€3TeKH JeprKaBH.
AKTyanbHICTh O0OpaHOi TEMH 3yMOBJIEHA CTPIM-
KHUM 3pOCTaHHSAM pOJi BIPTyaJIbHUX aKTHBIB y CBI-
TOBIH 1 HAITIOHAJILHIM €KOHOMIIIi. YKpaiHa, sk Jiep-
’KaBa, 10 aKTUBHO PO3BHUBAE BIACHUHN IUPOBUI
MIPOCTIP, TAKOXK 3ITKHYIACS 3 TTOTPEOOI0 CTBOPEHHS
JIIEBOTO TPABOBOTO MEXaHI3MY Perylisilii KpUITO-
BAJIOTHHUX BimHOCHH. [IpuitHaTTs 3akoHy YKpaiHu
«IIpo BipTyanbHi aKTHBW» CTaJl0 BaKIMBUM €Ta-
noM y (GopMyBaHHI HalllOHaJIbHOI MPaBOBOI Oa3u
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y cdepi mudpoBux ¢inanciB. OmHak 1ei HOpMa-
TUBHHIA aKT JIMILE OKPECIIOE 3arajbHi 3acaau Je-
rajizaiii KpUunToBaJOTHOTO PUHKY, TOMI K HU3Ka
MPAaKTUYHUX MTUTAHB 3aTHIIAE€THCS BIIKPUTOIO.

Hacamnepen ue crocyerbcsi BU3HAYEHHS Ipa-
BOBOTO CTaTyCy KpUIITOBAJIOT, X CITiBBITHOIIEHHS
3 TpaauUidHUMK (PIHAHCOBUMH IHCTPYMEHTAMH,
PEKUMY ONOAATKYBAaHHS Ta JEP/KABHOTO HATISY
3a JSUTBHICTIO CYyO’€KTIB, IO OINEPYIOTh BIPTY-
albHUMHU aKTUBaMU. BiACyTHICTH 4iTKOi PaBOBOT
kiacudikalii KpUNTOBAIIOTH K 00’€KTa IpaBa
BJIACHOCTI, 3ac0o0y IUIaTeXKy UM 1HBECTHUIIITHOTO
aKTHBY CTBOPIOE IIPAaBOBY HEBU3HAYEHICTb 1 IOTEH-
LiiHI pU3KMKK U cy0’€KTiB (pIHAHCOBOTO PHUHKY.
Kpim Toro, y miobansHOMy BEUMipi KPHUIITOBAIOTA
MIOPOIKY€E CYINEPEUIHBI MPOLECH: 3 OJHOTO OOKY,
BOHa € CHUMBOJIOM (piHaHCOBOi CBOOOIH, JCICH-
Tpasii3alii Ta pO3BUTKY TEXHOJOTTYHUX 1HHOBALIIM,
a 3 IHIIIOT0 — JKEPEIJIOM [IPABOBOT'0 Xa0CYy, OCKIIbKH
11 BUKOpPHUCTaHHS YacTO IOB’A3aHE 3 IIaXpaliCTBOM,
YXWJICHHSIM BiJl OTOJATKyBaHHS Ta HE3aKOHHUM
00irom Karritaiy. Yce 1e 3yMOBIIIOE TOTpeOy KOMIT-
JIEKCHOTO TEOPETUKO-TIPABOBOTO aHai3y (eHoMe-
HY KpPUITOBAIIOTH SIK COIabHO-€KOHOMIYHOTO
1 IpaBOBOIO SBUILA.

MeTor0 HayKoOBOi CTaTTi € KOMIUJIEKCHE J0-
CIIJDKCHHS TIPAaBOBOI MPHUPOIM KPUIITOBAIIOTH
SK 1HHOBAIlIHHOTO (pIHAHCOBOTO IHCTPYMEHTY, BU-
3HA4YCHHS 11 poii y (piHaHCOBO-TIPABOBOMY PETYIIIO-
BaHHI B YKpaiHi Ta BUABJICHHS MMOTCHIIIMHUX PU3H-
KiB, 1110 BUHUKAIOTh Yy Tpolieci ii 00iry.

AHani3z octanHix gocaigxensn. [Ipobiemarnka
MIPABOBOTO PETYITIOBAaHHS KPUIITOBATIOTH BXKE CTa-
J1a IPEMETOM YMCIICHHUX JOCITIKeHb K YKpaiH-
CBKHUX, TaK 1 3apyOi’KHUX HayKoBIIiB. [[uTanus npa-
BOBOTO PEXHMMY BIpTyaJbHHX aKTHBIB y KOHTEKCTI
PO3BHUTKY TEXHOJIOTil OJOKYEHH TIPYHTOBHO BH-
cBimiieHo B MoHorpadii Kyns A., Kyuepsisenka M.
ta Cmuuka €. «{udposi akTuBM Ta iX mpaBo-
BE PErylllOBaHHSA Y CBITJI PO3BUTKY TEXHOJOTIi
onokueita» [1]. Kosryn B. B. ta OBcienko O. B.
y crarti «KpunToBanaroTHi BiZHOCHHH B YKpai-
Hi: €KOHOMIKO-TIPAaBOBHI aHaji3» HaroJIONIyIOTh
Ha HEOOXiTHOCTI HAyKOBOTO OCMHCIICHHS il Ha-
JIS)KHOTO HOPMAaTUBHOTO BPETYJIIOBaHHS KPHIITO-
BaMOTHUX BigHocuH [2]. Hoponin I. M. y mpami
«KpunroBamoTu: coIiagbHO-€KOHOMIUHI (haKTo-
pH, TpaBo Ta (QYHKIIT IepKaBH» JOCHIIPKY€E MO-
HATTS KPUNTOBAIIOTH, il COIIaThbHO-EKOHOMIYHI
YUHHHUKH Ta Pojib AepxkaBu y 1k chepi [3]. He-
ckopomkena JI. JI., bous b. O. Ta Kononernp O. M.
y ctarTi «Cy4acHHii CTaH MPaBOBOTO PETYITIOBAHHS
KPUNTOBAJIIOTH B YKpaiHi» aHaJi3yl0Th CTaH Ipa-
BOBOTO DETYJTIOBAaHHS KPUIITOBAJIIOTH B YKpaiHi,

0OI'PyHTOBYIOTS i paBOBE 3HAYEHHS 1151 (piHAHCO-
BO1 cuctemu nepkasu [4]. Jlorotima B. M. y po6oTi
«IlepcriekTUBH BpPETYIIOBAaHHS IPABOBOTO CTaTy-
CY KpUNTOBAIIOTH B YKpaiHi» po3MIsgae MpaBoBi
acnekTH crarycy kpuntoBamtotu [5]. Ilerpos P.
ta Aanpycsik O. y crarti «IIpaBoBe perymtoBaHHs
00Iry KpHITOBAJIOT: CTaH Ta NEPCIEKTUBM) aHa-
Ti3yI0Th Mpo0JaeMH (QYHKI[IOHYBaHHS Ta PO3BUTKY
MeXaHI3MiB IPABOBOTO PETYIIOBAHHS 00Iry KpHII-
TOBAIOT [6].

Cepen 3apyOiKHUX AOCTIIKEHb BApTO BUOKpE-
mutH npaio Howell J. Ta Brimble C. «Regulation
of Cryptocurrencies: International Perspectives»,
y SIKi¥ 311/CHEHO KOMIUICKCHUI aHasli3 MIXHapOJ-
HUX TIXOMIB IO TPABOBOTO PETYIIOBAHHS KPHUTITO-
BAJIIOT Ta IMOKa3aHO BIAMIHHOCTI MOJEJICH KOHTP-
OII0 ¥ Jeramizaiiii mu(pPOBUX aKTHBIB y PI3HHUX
OPUCTUKITIAX [7].

Buxnan ocHoBHoro marepiaiy. He3paxatoun
Ha aKTHBHE MOIIMPEHHSI KPUIITOBAIIOT Y CBITOBIi
(biHaHCOBIM cUCTEMI, €MHOTO MIJIXOAY A0 BU3HA-
YEeHHS CaMOTO TOHSTTS «KPUIITOBAIIOTA» Hapasi
He iCHye. Y pI3HUX Jep)kaBax Ta MiKHAPOIHUX
Oprasizalfisix med TEpPMiH TPAKTYEThCS IO-Pi3HO-
My — BiJl «UU(pPOBOT0 aKTHUBY» UM «BIPTYyaJIbHOT
BAJIOTH» JI0 «IHCTPYMEHTY pO3paxyHKiB» abo Ha-
BiTh «HEMarepiaJbHOTO MAaHOBOTO IpaBa». Taka
PO301KHICTh MOSICHIOETHCS HOBU3HOIO (DEHOMEHY
KPUNITOBAJIIOT 1 BIICYTHICTIO YCTaJI€HOI HOPMATHB-
HO-IIPaBOBOI 0a3H, sika 6 KOMILIEKCHO BPETyJIbOBY-
BaJja ixHil craryc.

[Tosiea y 2009 porri mepiioi KpUIITOBATIOTH —
0iTKOIHA, aBTOPCTBO SIKOTO MPUITUCYIOTH 3araJIKo-
Biif 0001 abo rpymi 0cib mijx nceBaoHiMom Caroriri
Hakamoro (Satoshi Nakamoto) [8], ctana Biamnpas-
HOIO TOYKOIO PO3BUTKY IV1I00aJIbHOI IU(PPOBOI €KO-
HoMikH. Came OITKOIH 3aKJlaB OCHOBHI IPUHITATIN
(bYHKIIIOHYBaHHS KPUNTOBATIOT — JEIeHTpai3a-
Iif0, HE3AJICKHICTh Bil OAHKIBCHKUX IHCTHTYIIII
1 BHUKOPHCTaHHsS TEXHOJIOTil OJOKYeWH ans 3a-
Oe3neueHHsT OE3MEKU Ta MPO30POCTI TpaH3aKLIMU.
Kpunrosantora € unppoBum 00’ €KTOM, SIKUN ICHY€E
BUKJIIOYHO Y BIPTyaJbHOMY CEpEIOBHII i mpen-
CTaBJIeHUI HAOOPOM CUMBOIIIB, YKcen i OyKB, TOOTO
y BUIJISII YHIKaITbHOTO dpoBoro koxy. Ha Bimgmi-
HY BiJl TPAIMIIIHHUX TPOIICH, SKi MarOTh (Pi3UUHYy
dopmy, KpurnToBanoTa (PyHKIIIOHYE JHIIE B €JICK-
TPOHHOMY IIPOCTOP1 Ta CTBOPIOETHCS 3@ JOINOMO-
TOI0 CIEeiaTbHUX OOYMCIIOBAJIBHUX aJTOPUTMIB,
1110 0a3yr0ThCs Ha KpUNTOrpadiyHuX MPUHIUIAX.

Came 111 eIeMEHTH JIe)KaTh B OCHOBI MEXaHI3My
CTBOpEHHS Ta (YHKIIIOHYBaHHS KPUIITOBAIIOT, 3a-
0e3reuyroun BHCOKHW PIBEHb JOBIpH Ta OE3MEeKH
y cucteMi 0e3 3aidydyeHHs Jep:KaBHUX a0o (iHaH-
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coBuX mocepenHukiB. [Iporec cTBOpeHHs KpuIl-
TOBAJIIOTH, TOOTO 11 TIOSBU B 00ITY, 3MIHCHIOETHCS
32 JONOMOTOI0 KOMIT IOTEPHOI TEXHIKH BHCOKOT
MOTY>KHOCTI, IO BUKOHYE CKJIQJH1 0OYHCIIOBATIbHI
omeparii. Llelt mporiec oTpruMaB Ha3By «MalHIHT»
(Biz aHI. mining — «BUJOOYTOK KOPUCHUX KOIIa-
ey ). CyTh MaliHIHTY NOJISTAE y BUPIIIEHH] KPHII-
tTorpadiuHUX 3ama4d IS TMATBEPIKCHHS Ta pee-
CTpalii TpaH3akIiid y Mepexi, Micis 90To cucTeMa
BUHAropOXKYy€ YYaCHHUKIB — «MaliHEPiB» — HOBUMHU
OJIMHUIIIMK KpunToBaitoTh [9, ¢. 167]. 3a cBoe€ro
CYTTIO MaWHIHT — II€ HE JIMIIE CIOCIO CTBOPEHHS
HOBHX OJIMHMIIb KPHUIITOBAIIOTH, aje ¥ MeXaHi3M
3a0e3neyeHHss (YHKI[IOHYBaHHS BCi€l Mepexi,
aJDKe KOYKHA TPAH3AKIliS MEepeBIpSe€ThCS, MiATBEP-
JDKY€ETBCS Ta TOJAETHCS 10 CIUIBHOTO HU(PPOBOTO
peecTtpy — OnoK4einy.

Ha Biaminy Bia TpaauiiiiHoi ¢piHaHCOBOT cHUcTe-
MH, JIe omnepailii KOHTPOIIOIOTHCS LEHTPATbHUMU
O6aHkaMy a00 IHIIUMH PEryIATOpaMH, KpPHUIITOBA-
MOTH (PYyHKITIOHYIOTH JlerieHTpasizoBano. e o3Ha-
Yae, 10 YKOJIEH OKPEeMUil Cy0’ €KT HE Ma€ TIOBHOTO
KOHTPOJTIO Ha/I CUCTEMOI0. YCi KOpUCTyBadi 00’ €1-
HaH1 B OZIHOPAHIOBY MepexKy (peer-to-peer system)
[10, c. 12], y siKiii KO’)ke€H Y4aCHUK Ma€ piBHI Mpasa,
a 00poOKa TpaH3aKIii 3/1IHCHIOETHCS KOJIEKTUBHO,
6e3 mocepenHuKiB. TakuM YMHOM, KPUIITOBAIIOTA
BHCTyIIa€ HOBHM €TalloM €BOJIONIi (hpiHAHCOBUX
TEXHOJIOT1H, IKHI TIOEHY€E MaTeMaTHIHy TOYHICTh
kpunTorpadii, MPO30piCTh JENEHTPaTIZ0BAaHUX
CUCTEM 1 €KOHOMIUHY aBTOHOMII KOPHCTYBadyiB.
I MPpUPOAA CBITYUTH TIPO MEePeXijl Bijl IEHTPaTi30-
BAaHOTO YTMPaBIiHHSA T'POIIOBUMH MMOTOKAaMH JI0 Ca-
MOpETy/IbOBaHOT IIU(PPOBOI EKOHOMIKH, /1€ 0Bipa
3a0e31MevyeThCs He BIIAI0I0,  TEXHOJIOTIETO.

BaxxnuBum s goCHiDKeHHS € miaxia €Bpo-
MEHCHKOTO IEHTPAJIbHOTO OAaHKY 10 BH3HAYECHHS
kpuntoBaimtoTu: €Lb posmisaae 1 sk nuppoBuit
aKTUB HOBOTO THITY, 110 CTBOPIOETHCS Ta (PyHKIII-
OHy€E B MEXax JELEHTPali30BaHOrO LU(POBOTO
cepenosuma [11, c¢. 14]. OcHoBoto ii icHyBaHHS
€ TEXHOIIOTisA posnoniiaeHoro peectpy (DLT) — iH-
HOBaIliifHa cucTema 30epiranHs i nepeaadi TaHuX,
y SIKi KOKHA TpaH3akilisg (PIKCYeTbCS Y BUIIISAII
B3a€EMOTIOB ’sI3aHUX OJIOKIB, 1110 3a0e3Ieuye BUCO-
KUl piBE€Hb MPO30POCTi, CTIMKOCTI A0 MiAPOOOK
Ta 3axucty iHopmaii. 3rigHo 3 nozuiero €Lb,
KPUTITOBAJIIOTa MOYKE BUKOHYBATH (PyHKITiF0 3aCO0Y
00MiHy, TOOTO BUKOPUCTOBYBATHCS JJIs PUI0AHHS
TOBApIB 1 IOCIYT Y 3MIHCHEHHS (iIHAHCOBHUX PO3-
paxyHKiB Mk KopucTyBauamu. OlHaK BOHA HE BU-
3HA€THCS O(DILIHHOI BAIIOTOIO JIEPKaB, OCKIIbKU
HE €MITY€TbCS IEHTpPAJIbHUMU OaHKaMHu, HE Mae
Jiep>KaBHUX TapaHTii cTabIIbHOCTI KypCy Ta He 3a-
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Oe3meuyeTbesi MarepiaJbHUMU YW €KOHOMIYHUMH
aktuBamu. Taka mo3wuriis €L1b BimoOpaxkae kpuTud-
HUH ITiX1]T €EBPONEHCHKUX (PIHAHCOBUX IHCTUTYIIIH
JI0 TPUPOAU KPUITOBAIIOT, SIKI PO3IVISIAIOTHCS
pajiie sk IHBeCTULIHHI a00 CEKYISITUBHI 1HCTPY-
MEHTH, HIK SK IOBHOIIHHI Tpour. Ile mosicHro-
€THCSI TUM, 110 KPUTITOBATIIOTH XapaKTePU3yIOThCS
BHCOKOIO BOJIATHJIBHICTIO, BIJICYTHICTIO €MHOTO
eMITeHTa Ta HEeIOCTATHIM IPaBOBUM pEryIIIOBaH-
HSIM, 1110 MO>K€ CTBOPIOBATH PU3UKH 15l (piHAHCO-
BOi CTaOUTLHOCTI, 3aXHUCTY CITOKUBAYIB 1 TPO30PO-
cti punky. Bonnouac €11b Bu3Hae, 0 TeXHOJOTIS
DLT i GnokyeliH MarOTh 3HAYHUN MOTEHIIAN IS
Tpanchopmanii (iHAHCOBUX CHCTEM, 30KpeMa
y cdepi mIarexis, 00Ky aKTHBIB Ta MiKOaHKIB-
CBKHX pO3paxyHKiB. Tomy, Xoua KpUNTOBAIIOTa
1 He Mae ctarycy o(QiliiHOTO IJIATIXXHOTO 3aco0y,
il TEXHOJOTIYHE MIATIPYHTS PO3TISAIAETHCS K OTMH
13 HaMpsIMiB MOJAJIBIIOTO PO3BUTKY LUGPOBUX (i-
HaHCIB y €Bporneiicbkomy Coro3i.

I'pyna 3 po3poOku (piHaHCOBHX 3aXO0/iB OOPOTH-
6u 3 BigmuBanusMm rpoieit (FATF), posrmsmae
KPUNTOBATIOTY SIK CKJIaJI0BY HIMPIIOTO MOHSATTS —
BIPTyaJbHUX aKTHBIB, 110 OXOIUIIOIOTH yCi HuQ-
poBi GopMH BapTOCTI, SIKI MOXKYTh OyTH Iepena-
Hi, OOMiHSHI a00 BUKOPHCTaHI B €JIEKTPOHHOMY
cepenopuii. FATF Haromomrye, mo Taki aKTHBH
HE MalOTh CTaTycy OQIiUiIHHOrO MIATiKHOTO 3aco-
Oy, OCKUIbKM HE€ BHUIIYCKAIOTbCA LIEHTPATbHUMHU
OaHKaMH Ta HE TAPAHTYIOTHCS JIEPKABOIO, & TOMY
HE IIPUPIBHIOIOTHCS JI0 HAallIOHAJIBHOI BamtoTH [12].
Bonnouac, opranizartisi miaKpeciioe, mo omepartii
3 BIpTyaJIbHUMHU aKTHBaMH HECYTh IiJBHUIICHI PH-
3ukH y cepi iHaHCOBOI Oe3MeKH, 30KpeMa Jepe3
MOXKJTUBICTh BUKOPUCTAHHS KPUIITOBAJIIOT JJIS BiJl-
MUBaHHSI KOIITIB, YXWJICHHSI BiJl CIIJIaTH TOJATKiB
ab0o (QiHaHCYBaHHS TEPOPUCTUYHOI [iSITHHOCTI.
V 38’s13ky 3 uuM FATF Bumarae, mo6 yci nocra-
YaJIbHUKH TIOCITYT, TIOB’S3aHHUX 13 BIpTyaJbHUMHU
aKTHBAaMH, JTOTPUMYBAJINCS >KOPCTKHX CTAHIApTIB
(hiHAHCOBOTO MOHITOPUHTY, a caMe — ieHTudiKarii
Ta Bepu]iKalii KJII€EHTIB, MOHITOPUHTY MiJO3PLINX
TpaH3aKLUil 1 3BITyBaHHS KOMIIETEHTHUM OpraHaM.

CraHOBIIEHHSI Ta TPABOBE PETYJIIOBAHHS PHUH-
Ky KPHUITOBAIIOT B YKpaiHi € mpoOiieMaTHYHUM
1 TIOCTYTIOBUM IIPOIIECOM, III0 BimoOpakae cripoOu
JIepKaBU TO€HATH IHHOBAIIMHUN PO3BUTOK IU(D-
POBHX TEXHOJIOTIH 13 HEOOXIAHICTIO 3a0e3IeueHHs
¢dinaHCOBOI Oe3nekH, MPO30pPOCTi Ta 3arnoOiraHHs
3I0YMHHOMY BUKOPUCTAHHIO TaKMX akThBiB. Hop-
MaTHBHO-TIPABOBE ToJie y wii cdepi Hapasi dop-
MY€ETBHCS TIEPEBAYKHO HABKOJIO 3aKOHOABCTBA 3 ITH-
TaHb ()IHAHCOBOTO MOHITOPUHTY Ta CIICiaJIbHOTO
PETyIIOBaHHS BIpTyaJIbHUX aKTHBIB.
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KitouoBy pose Bigirpae 3akon Ykpainu «IIpo
3armo0iraHHs Ta MPOTHIIO Jerai3alii (BiIMUBaH-
HIO) JOXOJIB, OJCPKAaHUX 3JOYMHHUM MUISXOM,
(hbiHaHCYBaHHIO TEPOPHU3MY Ta (PIHAHCYBAHHIO PO3-
MTOBCIO/DKEHHSI 30poi MacoBoro 3HumieHHs» [13],
y MeKax SIKOTO MPOoBaiepu MOCIyT 3 00MiHY, 30e-
piranHs Ta iHIINX omepariil 3 BIpTyaJbHUMHU aKTH-
BaMU BU3HAIOTHCS Cy0’ €KTaMu MIEPBUHHOTO (DiHAH-
COBOTO MOHITOPUHTY Ta 3000B’s13aHI BUKOHYBATH
BHUMOTH 111010 ieHTH(IKAIIT KIIIEHTIB 1 3BITYBaHHS
mpo migo3pini onepanii. Takuil miaxia BianoBigae
MikHaponuuMm ctannapram FATF, cnpsimoBanum
Ha 3aro0iraHHs BUKOPHCTAHHIO BIPTYaJbHUX aK-
THUBIB JUIS BIIMHUBAHHS KOIITIB 200 (iHAHCYBaHHS
TEPOPUCTUYHOI MisUTbHOCTI. BH3HaYaJlbHUM KpoO-
KOM cTajo yxBajeHHa BepxoBHoto Paoro Ykpainu
8 BepecHs 2021 poky 3akony Ykpainu «IIpo BipTy-
anbHi akTUBMW» [14], sikuit 3aKiaB 3acay MPaBOBO-
r0 PeKUMY BIPTyaJIbHUX aKTHBIB, BU3HAYHUB KOJIO
MOCTAYaJIbHUKIB TOCIYT, MOPSIOK 1X peryitoBaH-
HS Ta HAIJISIMY, @ TAKOXK 3aKPIMUB MiIXid, 32 SIKAUM
«BIPTyaJIbHUM aKTHUB» PO3IVISIAETHCS AK IIHpIIa
KaTeropis, [0 OXOILIIOE, 30KpeMa, i KpUITOBAIIO-
Ty. Y 11boMy 3aKoHi 3akOHOaBelb (HOpMYIoe Oa-
30B€ BU3HAUEHHS KaTEropii «BipTyaJlbHUN aKTHBY,
SIK€ € BIAMPABHOIO TOYKOIO JJISi PO3YMIHHS MPaBO-
BOI MPUPOAN KpUNTOBAIOT. BinmosigHO 10 #oro
MOJIOKEHb, BIPTyalbHI AaKTUBH BH3HAYAIOTHCS
SIK HemarepiaibHe 0Jaro, mo € 00’€KTOM IUBiLIb-
HUX TIPaB, MAa€ BapTICTh I BUPAKECHE CYKYITHICTIO
JTaHUX B el1eKTpoHHI Gopwmi [14]. Take Bu3HaueH-
HS TAKpecIioe iHpopMaliifHO-IIMPPOBY TPUPOAY
LUX AKTHBIB: BOHU ICHYIOTb BHMKJIIOYHO Y BIpTY-
ATBHOMY CEpeIOBHUII, HE MAalOTh MaTepiadbHOTO
HOCIsI, IPOTE€ MOXKYTh OyTH 00’ €KTOM €KOHOMIYHO-
ro 00iry. 3a HuX yMOB KPHIITOBATIOTa MOXE PO3-
DISIIATUACS SIK OKPEMHUH PI3HOBHJ BipTYyaJIbHOTO
aKTUBY — HemarepiajibHe 05aro y (opmi meBHOro
MacCHUBY €JICKTPOHHHX JaHHUX, CYKYIHICTb SIKUX 3Y-
MOBJIIO€ {1 eKOHOMIYHY I[IHHICTb Ta 3JIaTHICTh Opa-
TH y4acTb y IUBLIbHOMY 00opoTi. BonHowac cra-
HOM Ha 2025 pik meii 3aKkoH ()aKTUIHO HE BBEIACHO
B JIIF0, OCKIJIBKM HEOOX1AHI 3MIHH IO MOJAaTKOBOT'O
3aKOHO/IaBCTBA TaK 1 He Oynu NpuiiHsTI. TomMy Horo
HOPMH BIJITPalOTh pPajIIe KOHIENTYaJbHY pOJb
y (GopMyBaHHI MiJXOMIB O PEryJltOBaHHS BIpTY-
QJIbHUX aKTUBIB, HIK PEAJIbHO A1F0YOr0 MEXaHI3MY
MIPABOBOTO PETYIIOBAHHS.

VY cydacHOMYy yKpaiHCBKOMY IPaBOBOMY TIOJi
KPHUIITOBAIIOTA PO3IIISAAETHCS HE SIK TUIATDKHUM 3a-
ci0, a AIK PI3HOBUJI MaitHa, TOOTO SIK 00’ €KT IUB1JIb-
HuX npaB. Takuii NiAXiJ € JOTTYHUM 13 TOUKH 30pY
YUHHOI TPaBOBOi CHUCTEMH, OCKIJIBKU KaTeropis
«MalHO» BXKE Ma€ 4iTKe HOPMATUBHE 3aKPIiIUICHHS
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y HuBinbHOMY KoZeKci YKpaiHu, a TakoX ycraje-
HY CYIOBY NPAaKTHKY, IO JI03BOJISIE 3aCTOCOBYBa-
TH ICHYIOY1 HOPMH JI0 HOBUX ITU(POBHUX 00’ €KTIB.
VYV 11bOMY KOHTEKCTI KPUIITOBAJIIOTA CIIPUIMAETHCS
SK HemarepianbHe 01aro, ke Ma€ EKOHOMIYHY Bap-
TICTB 1 MOXKE OyTH MPEAMETOM IMBUILHOTO 000PO-
Ty, HalpUKIAJ, TEepelaHHsl y BIACHICTh, OOMIiHY,
CIaJIKyBaHHS TOLIO. 3 HAYKOBOI TOUKH 30Dy, TAKUI
TIIX1] MOYKHA TIOSICHUTH THM, IO iHCTUTYT MaiiHa
y IMBUIBHOMY IpaBi Ma€ YHIBEpCAJIbHUU Xapak-
Tep — BIH OXOIUIIOE K MaTepiajibHi, Tak 1 HEMa-
TepiajibHl 00’€KTH, BKIIIOYAIOYU PE3YJIbTaTH 1HTE-
JEKTyalIbHOI TISUTBHOCTI, iH(OpMaIito Ta IUPPOBI
pecypcu. Came TOMY BiTHECEHHS KPHIITOBAIIOTH
JI0 MaiHOBHX OO’€KTIB € CIPOOOI0 IHTErpyBaTh
HOBI sSIBUINA IIUPPOBOI EKOHOMIKH Yy BXKE CHOpPMO-
BaHy CHCTEMY INPHBATHOTO IpaBa 0e3 CTBOPEHHS
OKpEMUX MPABOBUX PEKUMIB.

Bonnouac BapTo 3a3HauMTH, 1110 BUKOPUCTaH-
HSl KPUNTOBAIIOTH K 3ac00y IUIaTeKy MOTpedye
IUOIIOT0 HOPMAaTUBHOTO IepeocMUciIeHHs. s
IbOTO0 HEoOXimHO Oysno O He JMIe BCTAHOBUTH
MeXaHi3MH ii JeraapHOro 00iry, a W amanTyBaTh
yrHHE (DiHAaHCOBE, OaHKIBChKE Ta BAJIOTHE 3aKOHO-
JTAaBCTBO, 30KpEMa HOPMH 111010 IJIATIKHUX CUCTEM
1 TPOILIOBUX PO3paxyHKiB. BBeEHHS KpUIITOBAIIO-
TH Y (yHKIIiF0 IOBHOLIIHHOTO 3ac00y IUIaTeXy BH-
Marajiao 6 CTBOPEHHS HOBOI CHCTEMH JIeP>KaBHOTO
KOHTPOJIIO, MTOJIATKOBOTO PETYIIIOBaHHS Ta (piHAH-
COBOTO MOHITOPUHTY, IO TIOB’SI3aHO 3 BUCOKH-
MU pHU3UKaMH 3JIOBXHBAaHb, BiJIMUBAaHHS KOIITIB
Ta yXWJIEHHs BiJ omoparkyBaHHs. Came TOoMy 3a-
KOHOIaBeIlb 00paB OUIBIN MparMaTHYHUH 1 paBo-
BO CTaOUIbHUI IIISAX, 3aKPIMMBIIN KPUIITOBATIOTY
K BUJ LudpoBoro maiiHa. HeoOxigHuM eramom
cTano AonoBHeHHs [MBUTBHOTO KOmekcy VYkpai-
HU HOBOW ctarrero 179" «Ilonarrs umdpoBoi
peui» [15], sxa Bu3Hauae udpoBy pid Sk Onaro,
10 CTBOPIOETHCS TA ICHY€E BUKIIOYHO y ITUPPOBO-
My CEepeIOBHII Ta Ma€ MaHOBY IliHHICTh. /o Ta-
KHUX [U(PPOBUX peyeil 3aK0H MPsSMO BiTHOCUTH BIp-
TyalbHI aKTUBH, LU(QPOBUII KOHTEHT Ta IHIII
noaiOHI 00’€KTH, Ha SKI MOIIMPIOIOTHCS HOPMHU
IUBIJTPHOTO 3aKOHOAABCTBA MPO MaiHO. Takum
YMHOM, 3aKOHO/ABEIlb, BU3HAIOUM KPHUIITOBAIIOTY
MaifHOM, (hakTUYHO IHCTUTYIiOHAM3ye 11 y cuc-
TeMl LUBUILHOTO 00iry, 3a0e3mnedyroud MpaBOBY
BU3HAYEHICTH 11 CTATyCy, BOAHOYAC YHUKAIOYH TIe-
penyacHoi jerajizailii KpUITOBAIIOTH K albTep-
HATHBHOTO TUIATKHOTO 3aco0y, M0 MOTpedyBaio
0 (yHImaMeHTaIBHUX 3MiH y TPOIIOBO-KPEIUTHIM
cucreMi iepxaBy. ToMy MUTaHHS IPABOBOTO PEry-
JFOBaHHS KPUNITOBAIIOTH B YKpaiHi € HE JTUIIE HAI-
3BHYAITHO aKTyaJIbHUM, a i CTPATeriyHO BAYKIIMBUM
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y KOHTEKCTI PO3BUTKY U(POBOI EKOHOMIKH Ta iH-
Terpaiii YkpaiHu y CBITOBHH (iHAHCOBHIA TIPOCTIP.
AKTHBHE MOIIMPEHHS KPUNTOBAIIOTHUX TEXHOJO-
riif, 3pocTanHs 0O0CsTIB omepaliil 3 HUPpPOBUMU
aKTUBaMHU Ta IMiJIBULIICHHS 1HTEpeCy 10 OIOK4YeHHy
SK IHCTPYMEHTY ITP0O30pOCTi (hiHAHCOBUX MPOIECIB
(hOpMYyIOTh HOBY IUIOIIMHY IPABOBHX BiTHOCHH,
sIKa IOTpedy€e CUCTEMHOTO HayKOBOTO OCMUCIICHHS
Ta HOPMAaTUBHOTO BPETYIIOBaHHS.

Tak, y uepBHi 2023 poky eBponeicbkuil perysms-
TOp MoyaB (popMyBaTH LIJIICHY MOEIb PaBOBOIO
pexuMy Ut TUGPPOBUX aKTUBIB, yXBaluBIIN Per-
JIAMEHT PO PUHKH KpUnToakTuBiB (Hani — MiCA)
[16], sikuii cTaB MEPIIO0 KOMIIJIEKCHOK CUCTEMOIO
MIPABOBOTO PETYIIOBaHHS TU(PPOBUX aKTHBIB y Me-
’)Kax €IMHOTO0 €BPONEHCHKOro pUHKY. [IpuitHATTS
LBOTO0 JOKYMEHTa J1aJ0 MOXKJIMBICTh YHOPSAKYBa-
TU cepy KPUNTOAKTHUBIB, 110 TPUBAIHUM yac po3-
BUBasacs 0e3 HaJeKHOrO KOHTPOJIO, CTBOPIOIOUU
PH3UKH 1151 IHBECTOPIB 1 piHAHCOBOT CTAOLIBHOCTI.
MiCA BCTaHOBIIOE €JMHI MpaBWIA I EMITECHTIB
TOKEHIB Ta MOCTAYaJIbHUKIB TIOCITYT, BUMArae mpo-
30pOCTI Omepariid i 3a0e3MeYeHHsI 3aXUCTY KOPHC-
TyBa4iB, a TAaKOX MOCUJIIOE HAMVISAA 3a AISIIbHICTIO
KPUNTOBATIOTHUX OipX 1 omeparopiB HU(pPOBHX
ramanuiB. IlepeBarn Permamenty MiCA maioTh
MIPUHIIAIIOBE 3HA4YeHHs 1 i Ykpainu. Bin ¢op-
My€e TependadyBaHe PETYISITOPHE CEpelOBHIIE,
0 CIIPHSIE 3aXHUCTY 1HBECTOPIB, PO3BUTKY 1HHOBA-
MIHHUX (PIHAHCOBUX CEPBICIB 1 3MIITHCHHIO JOBIpH
10 puHKy nudpoBux aktupiB. Came Ii Miaxoau
OyJi BpaxoBaHi Mij 4yac MiArOTOBKU 3aKOHOIPOEK-
Ty Ne 1025-n, sikuit Bepxosna Pana Ykpainu yxsa-
muna y nepmoMy uutanHi y 2025 poui. Ilpoekr
BPaxoOBY€ KIIIOUOB1 €IEMEHTH €BPOIEHCHKOTO PETy-
JIIOBaHHS, 30KpeMa Iepeadoavae jgerai3aiio prH-
Ky BIpTyaJbHUX aKTHBIB Ta BCTAHOBJICHHS IPABHII
iX OmojaTKyBaHHSI.

3anpoBaKCHHS aHATOTTYHMX TTiIX0/IiB B YKpa-
HI 103BOJII€ TAPMOHI3YBaTH Hal[lOHAJIbHE 3aKOHO-
JIABCTBO 3 mpaBoM €Bpomneiicbkoro Coro3y Ta hop-
My€ YMOBH Ui O€3MEYHOT0 W KOHKYPEHTHOTO
PO3BHUTKY pUHKY 1M(ppoBux akTuBiB. Lle cTBOproe
OiATPYHTS Ais iHTerpamii YKpaiHu y €Bpomeii-
ChbKUU (IHAHCOBMH NPOCTIp, MNiABUILYE pPIBEHb
3aXUCTy 1HBECTOpIB 1 cmpuse moOynoBi Cy4acHOI
IU(pPOBOi EKOHOMIKH.

OTxe, cyyacHa CTajis rpajalii KpUITOBAIIOT-
HOTO pUHKY B YKpaiHi XapakTepu3yeThCs K mepe-
XiJIHa, KOJIM JIep)KaBa BKE BU3HAJIa HEOOXIIHICTh
MIPAaBOBOTO BPETYJIIOBAHHS, OJIHAK HOPMaTHBHA
0a3za me He HaOpaia MoBHOIIHHOTO 3MicTy. Lle 3y-
MOBIIIO€ TOTPeOy y MOAAJIbIIUX HAYKOBHX TOCII-
JDKEHHSIX, CIIPSIMOBAHUX HAa PO3POOJICHHS LITICHOT
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KOHIIETIIii IPaBOBOTO PETYIIOBAHHS KPHUIITOBAIIOT,
ska O MmoemHyBasla BUMOTH O€3IeKH, MPO30POCTi
Ta €KOHOMIYHO1 e(peKTHUBHOCTI y TU(POBOMY IMPO-
ctopi. ®iHaHCOBA CTAOIILHICTD JICPKABU € OJHUM
i3 (yHIaMEHTAIbHUX EJIEMEHTIB EKOHOMIYHOI
Oe3neku, mo 3abe3nedye cTabubHy poOOTy OaH-
KIBCBKOI CHCTEMH, IependadyyBaHICTh BaJIIOTHO-
TO Kypcy, €(eKTHBHICTh MOHETapHOI TMOJITHKU
Ta 30a7aHCOBaHICTh JiepKaBHUX (iHaHCIB. B ymo-
Bax NI00ambHOI IUQpPOBi3alii EKOHOMIKH Jenai
BaroMillIMM YMHHUKOM, SIKH{ TIOPYILIy€E piBHOBAary
(biHAHCOBOI CHUCTEMH, CTa€ CTPIMKE MOMIMPEHHS
KPUIITOBAIIIOT. IXHS JeNeHTpani30oBaHa MPUPOJA,
BOJIATHJIBHICTH 1 BIJICYTHICTh KOHTPOJIO 31 CTOPO-
HU JepkaBu (HOPMYIOTh 3HAYHY KUTBKICTH 3arpo3
Jutst (PIHAHCOBOI CTaOUTBPHOCTI Ha HAIIOHAJIBHOMY
1 Ha MIDKHApPOJHOMY PiBHSX.

OpHi€ro 3 TOJIOBHUX 3arpo3 KPUITOBAIOT € Mif-
PUB MOHETApPHOTO CYBEpEHITETy Aep:kaBH. MoHe-
TapHa TOJITHKa 0a3yeThCs HAa KOHTPOJI 3a TPo-
IIIOBOIO MAaCOI0, €MICI€I0 Ta 00iroM HaIlOHAJIBLHOT
BaJIFOTH, IO 3IIHCHIOETHCS IICHTPATBHUM OaHKOM.
OpHak i3 MOIMPEHHSIM KPHUITOBATIOT y JAepiKa-
BU (DaKTHYHO BTPAYAETHCS MOXIIUBICTH BILTUBATH
Ha YaCTHHY TPOILOBOTO 00iry, sSIKHH MEpEeXOAUTh
y uu(dpoBy IJIOUIMHY, 1032 MEXKI PEryibOBaHHX
0aHKIBCbKMX 1HCTUTYTIB. Kpunropamoru ¢yHK-
IIOHYIOTh HE3aJIe)KHO BIiJl JEp)KaBHUX OpPTraHiB,
HE I/UIATaloTh MIPABOBOMY PETYITIOBAHHIO, a TXHS
eMicisl BiIOyBa€EThCSI aBTOMATUYHO YepPe3 aJITOPHT-
MIYHI ME€XaHi3MH, 0€3 y4acTi [IEHTPAILHOTO OaHKY.
VYHacniIoKk 1bOTo JIep’kaBa HE MOXKE aHl nepenoa-
YHUTH, aHl IPOKOHTPOIIOBATH OOCST IPOIIOBUX TO-
TOKIB, 10 IIUPKYJIIOIOTh Y KpUrtorpocTopi. Takuit
CTaH peueil miipuBae 30aTHICTh OpraHiB MOHETap-
HO1 Biai €()eKTUBHO Peali30ByBaTH IHCTPYMEHTH
IPOIIOBO-KPEIUTHOT MO THKH.

[Ie omHUM CYTTEBMM BUKJIMKOM € Ha/I3BHYaiiHA
BOJIATWJIBHICTh KPUNITOBATIOTHUX PUHKIB, 1110 MPO-
SABIISIETHCS Y PI3KUX 1 Henepea0auyBaHUX KOJIMBAH-
HSX BapTocTi nudpoBux aktusiB. KpumnrosamoTu
y OIIBIIOCTI BHUIAQJKIB HE MAaIOTh PEAJIbHOIO 3a-
Oe3IreueH s, iXHs I[ilHa BHU3HAYAETHCS BHUKIIFOYHO
CHEKYISTHBHUMHU OYIKYBaHHSIMH YYaCHHKIB PHH-
Ky. Byb-sIKi 3MiHU Y CBITOBHX TCHJICHIIISAX, iHHOP-
MallifHUX TMOTOKaX YM JisIX BEJIMKHUX IHBECTOPIB
3aTHI BUKJIMKAaTH MacoBl KOJMBaHHS BapTOCTI
aKTHUBIB, 1[0 HEraTUBHO BILIMBA€ Ha CTAOLIBHICTH
¢iHaHCOBMX pUHKIB 3arajoM. Taki KOJIMBaHHS
MOXYTh BHKJIMKATH €()EKT TOMIHO, KOJH TaiHHS;
Kypcy MPOBIIHUX KPHUIITOBAIIOT, 30KpeMa OiTKOM-
Ha TIPU3BOAMTH JI0 BTPATH JIIKBIJIHOCTI IHBECTOPIB,
0aHKIBCBKMX YCTAaHOB Ta IUIATLKHUX KOMIIaHIH,
SKi MaroTh 3Ha4YHi 1TUGPoBi pe3epsu. Lle cTBOpIOE
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PU3WK MOMMpPEeHHS (DIHAHCOBOI KPU3W HAa CyMIiKHI
PHHKH, 30KpeMa ()OHJOBUI 1 BAIIOTHHM, a TaKOX
MOYKE HETaTUBHO IMO3HAYUTHUCS HA MAKPOEKOHOMI4-
Hil cTabiIbHOCTI KpaiHu. bimbin Toro, HEKOHTPO-
JHOBAaHE 3POCTaHHS I[IH HAa KPUIITOBAJIIOTU CTHU-
MyJro€e (opMyBaHHS CHEKYISTHBHUX OynbOaIiok,
0 MalOTh BJIACTUBICTH PI3KO <JIOMATHUCS», CIIPU-
YUHSIOYM MacTaOHI (iHAaHCOBI BTpATH IS iHBEC-
TOPIB 1, Y TIEPCIICKTHBI, — 3HWKCHHS PIBHS JOBIpH
710 (DIHAaHCOBOI CUCTEMH B LILJIOMY.

[TeBHi 0COOMMBOCTI KPUOTOBAIIOT (DOPMYIOTH
CHPUATINBE CEPENOBHILE JJIsi PO3BUTKY TiHHOBOT
eKOHOMiKH. TpaH3akIii 3 KPUIITOBAIIOTAMH 4acTO
HE MUIAraloTh ((iHAHCOBOMY MOHITOPHHTY, IO /1a€
3MOTY BUKOPUCTOBYBATH iX JUIS BIIIMUBAHHS JJ0XO-
IiB, OAEp)KaHUX 3JIOYMHHUM IUIIXOM, YXWUJICHHS
BIJl OIOJATKyBaHHS, (PIHAHCYBaHHS TEPOPUIMY
Ta HEJIETAJIbHOTO BUBEJCHHS KaliTaly 3a KOPJOH.
3a TakuxX yMOB KPMIITOBAIIOTU CTAIOTh aJIbTEpPHA-
TUBHHUM KaHaJIoM (iHAHCOBOI IiSUIBHOCTI, IKUH 00-
XOIUTh O(iliiiHy 0aHKIBCHKY CUCTEMY Ta ITOJaTKO-
Bi opraunu. lle cipudnHse 3MEHIIEHHS TOJaTKOBUX
HA/IXO/UKEHB JI0 JIEP’KAaBHOTO OIO/KETY, 3HUKESHHS
JIep’KaBHOTO (DIHAHCOBOTO KOHTPOJIIO Ta MiJPUBY
3arajibHOI (hiHaHCOBOI Oe3mnexu aepxkaBu. Ocolnu-
BO HEOE3MEUHOIO € CUTYallisl, KOJM KPUIITOBAIIOTH
BUKOPUCTOBYIOTHCS JIJIi HE3aKOHHHMX 30BHIITHBO-
€KOHOMIYHHUX orepaniii abo oruiaTu 3a00pOHEHHUX
TOBApIB 1 MOCIYT. Y TakoMy pa3i BOHH CTalOTh iH-
CTPYMEHTOM OOXO/Ty Iep>KaBHOTO KOHTPOJIIO 32 PY-
XOM KamiTally Ta CUCTeMH (PIHAHCOBOTO MOHITO-
PHUHTY, 110 0€3M0CEPETHBO 3arpoKye CTablIbHOCTI
IUIATKHOTO OajaHcy Ta (PYHKIIOHYBaHHIO I'POIIO-
BO-KPEIUTHOI CUCTEMH JepPKaBH.

KpunroBamoTu CTBOPIOIOTH CTPYKTYPHY 3arpo-
3y JUISL TPAIUITIIHOT OaHKIBCHKOI CHCTEMH, OCKIJTb-
KM TIIPUBAIOTH camy ii MOCEepeaHUIIbKY TPUPOTY.
3aMiCTh BHUKOPHCTAaHHS OaHKIBCHKMX paxXyHKIB
1 MJIATDKHUX CUCTEM KOPHUCTYBaul MOXYTh 3JiicC-
HIOBAaTH PO3paxyHKH Oe3rocepeaHbo MiXK CO00r0
yepe3 AeleHTpati3oBadi mepexi. Lle 3menye 00-
csirn 0aHKIBCHKUX JIETIO3UTIB, CKOPOUYE KPEIUTHI
pecypcH Ta 3HWXKYE poiib OaHKIB y HalliOHAIBbHIN
exoHoMiIl. Taka TeHIEHIIST MOXKE CIIPUSATH NaJliH-
HIO TNPUOYTKOBOCTI OaHKIBCBKOIO CEKTOpY, IO,
y CBOIO 4YEpry, HETaTMBHO MO3HAYUTHCS Ha HOro
cTifikocti. BTpara kiieHTChKOi 0a3u, 3MEHIIEH-
HSl O0CATIB JIEMO3UTIB 1 3pOCTAaHHS KOHKYPEHIT
3 OOKy KpHIITOBATIOTHUX IUIATHOPM MOCIA0IIO-
IOTh 3/IaTHICTh OaHKIB MIATPUMYBATH JIKBIIHICTh
1 BUKOHYBATH KPEIUTHO-EMICiiHY (yHKIit0. Kpim
TOrO, OAHKM CTHUKAIOTHCSA 3 PU3UKOM IMOPYILIECHHS
BUMOT 3aKOHOJIaBCTBa y cdepi (iHaHCOBOTO MO-
HITOPUHTY, OCKUIbKM BU3HAYUTH MOXOKEHHS KO-

13

MITIB, 110 HAJXOAATH 13 KPUIITOBATIOTHHUX JHKEPEIT,
y OUTBIIOCTI BHIAIKIB € HEMOXJIMBUM. Lle cTBO-
PIO€ TOJIATKOBI 3arpo3u JIs pernyTailii (hiHaHCOBHX
YCTaHOB 1 MOXK€ CTaTH MiJICTABOKO JIJIsl MIKHAPOJI-
HUX CaHKIIIH 91 OOMEXEHHS CITIBMpaIli 3 1HO3EM-
HUMU OaHKaMHU.

[TonsTTs hinaHCOBOT CBOOOIM Ma€ CKIIAAHY CO-
iaTbHO-TIPABOBY TMPHUPOIY, a/DKE BOHO TOEIHYE
y c001 EKOHOMIUHY aBTOHOMiIO 0COOH, IPaBo BiIac-
HOCTI Ta BOJHOYAC MOXKIIUBICTh CAMOCTIHHOTO yX-
BaJICHH pilIeHb y cepi po3NOPSIKEHHS MaitHOM
Ta (hiHaHCOBUMHM pecypcaMu. Y cucTeMi IpaB 1 CBO-
06ox mromuHM (hiHaHCOBa cBOOONA PO3IVISIIAETHCS
SK peaji3allisl MPUHIUILY eKOHOMIYHOI CaMOCTIiH-
HOCTI, SIKHH TPYHTYETHCSI HA BU3HAHHI MPUBATHOT
BJIACHOCTI, HEIOTOPKAHHOCTI JIOXOIIB Ta CBOOOIH
y cdepi rocnogapcrkoi gisutbHOCTI. Came TyT To-
CTa€ MUTAHHS MPO KPHUIITOBATIOTY SIK OJUH 13 3a-
co0iB peaizarii ¢piHaHCOBOI CBOOOIM Y MPOCTOPI,
KU HE Ma€ TEPUTOpiaTbHUX a00 aJMiHICTPATHB-
HUX MeX. KpUnroBasmtoTa € yHIKaJbHUM SBUILEM,
OCKIJIbKH TTOETHYE B COO1 pUCH MaifHOBOTO 00’ €KTa
1 (iHAHCOBOTO IHCTPYMEHTA, KU ICHY€ BUKITIOU-
HO y nudpoBoMy BurisAai. Bona He HaineHa mare-
pianpHOIO (pOpMOIO, HE MBI HA HAI[IOHAILHUM
KOpJIOHaM 1 (PYHKITIOHY€ Ha OCHOBI JEIEHTpaTi-
30BaHUX TEXHOJOTIH, 1m0 3abe3neuyroTs 00ir 6e3
3aJy4eHHS TPAJUIiHHUX (PIHAHCOBUX IHCTUTYTIB.
3 IOpUANYHOI TOYKH 30pY, BOJIOAIHHS KPHIITOBA-
JFOTOIO O3HA4Ya€ KOHTPOJIb HAJ TIEBHOIO KUTBKICTIO
OJIMHUIH IU(PPOBOTO aKTHUBY, 5IKi ICHYIOTh Y Mepe-
K1, 1 IKI MOXYTb OyTH TepenaHi, 30epexeHi abo
BHKOpHCTaHi B 00MiHi Ha iHIIi miHHOCTI. Taka dop-
Ma BJIACHOCTI PO3IIUPIOE MEXI peajizalii npasa
BOJIO/IIHHS Ta KOPUCTYBAHHS, OCKIJIBKH HE Tepel-
Oagae 000B’sI3KOBOI peecTparlii a00 CaHKIIOHYBaH-
Hs1 3 OOKy neprxaBHUX opraHiB. Lle, y cBoro yepry,
JI03BOJISIE PO3TIISAATH KPUIITOBAIIIOTY SIK IPABOBUI
3aci0 3nilicHeHHS ()IHAHCOBOI CBOOOIM Yy Mexkax
MIPaBOBOTO MOJIs, 110 LIe nepeOyBae Ha eTami cTa-
HOBJICHHS. BiacHUK BipTyalbHOTO aKTUBY 13 BiIac-
HO1 BOJII BU3HAYa€ TMOPSIOK HOTO BUKOPHCTAHHS,
110 CBIAYUTH PO BUCOKUHN CTYIiHb QBTOHOMHOCTI
(biHAHCOBOT MOBETIHKN B MEXax 3arajJbHUX TMpPUH-
IUIIB TMpuBaTHOro mpaBa. OCOONMBICTIO KpPHII-
TOBAJIOT € JEIEHTpPai30BaHa CHUCTEMa IXHBOTO
¢yHkuioHyBaHHA. BoHa He nmependavae HeHTpalb-
HOTO €MITEHTa, PEryisaTopa 4 aJMiHicTparopa.
VYei Tpan3akiii 341HCHIOITECS 03 MocepeHULITBA
0GaHKIBCbKHUX a00 JepKaBHHUX CTPYKTYp, a iX mij-
TBEPIDKCHHS BiTOYyBA€THCS 3@ JTOTIOMOTOI0 TEXHO-
J0Ti1 GIIOKYEHH.

3 mo3uuiii (piHaHCOBOrO mMpaBa, Taka CHCTeE-
Ma 3MIHIOE KJIAaCHYHE YSBICHHS IPO JEpKaBHY
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MOHOIIOJIIF0 Ha TpomoBui 00ir. Kpumnrosamora
(YHKIIIOHY€E TapasielbHO 3 OQIIiHOI HaIllOHAIb-
HOIO BaJIOTOIO, ajie HE 3aJIC)KUTh BiJl MOTITUYHHUX
a00 eKOHOMIYHMX pilleHb AepxaBu. Lle o3Hauae,
10 TPOMA/ITHA MOXKYTh Pealli3oByBaTH CBO1 (piHaH-
COBI MpaBa y raiy3i, KoTpa nepelyBae mo3a npsiMmum
JIepyKaBHUM PETYJIIOBAaHHSM, ajie BCE IIe ITinaaae
i JiF0 3araJbHUX TPHUHIMUIIB TpaBa BIACHOCTI
Ta JOTOBIPHUX 3000B’s3aHb. ¥ TaKOMY KOHTEKCTI
KPHUIITOBAIIOTa HA0yBA€ CTATYCy albTEPHATUBHOTO
(hiHaHCOBOTO IHCTPYMEHTA, 1110 T03BOJISIE 3IACHIO-
BaTH MalHOBI BiTHOCHMHHU B HOBOMY (popmari — 0e3
y4acTi KJIJaCHYHHX Cy0’€KTiB (piHAHCOBOI CUCTEMHU.
Lle Tpancdopmye came MOHSATTS (piHAHCOBOI CBO-
00711, 3MIIIYIOUHN aKIICHT 13 IeP>KaBHOTO KOHTPOJTIO
Ha OCOOMCTY BIJIOBINAJIBHICTh 1 CaMOCTIHHICTh
BJIacHUKa IU@ppoBux akTuBiB. L{udposa aBroHO-
Misl — 1€ HOBHI BUMIp peatizailii (iHaHCOBUX MpaB,
y MeXax SIKOTO 1HJIMBIJ 3/11iCHIOE YIIPaBIIiHHS CBO-
iMH aKkTUBaMM Yepe3 TEXHOJOTIUHI MeXaHi3MH,
a He yepes aJMiHICTpaTHBHI cTpyKTypu. Kpunrosa-
JIOTa SIK THCTPYMEHT ITU(GPOBOT aBTOHOMIi BTLITIOE
MIPUHINIL, 32 IKUM KO)K€H KOPHCTYBad CaMOCTIIHO
3abe3nedye 30epekeHHs, TOCTYM 1 Tepeady CBO-
ix ¢inancoBux pecypciB. Taka ¢opma aBTOHOMIL
3MIHIOE CTPYKTYpPY NpaBOBIIHOCUH y (hiHAHCOBIH
cepi. Skmo y ki1acuuHiil cucremi o0ir Komris 0a-
3y€ThCS Ha IIEHTPaIi30BaHOMY OOJIIKY Ta KOHTPOJII,
TO y BUNAJIKY KPHIITOBAIIOTH IIi (DYHKIIi1 BUKOHYE
posmonineHa mMepexka kopuctyBadiB. Lle o3nauae,
10 IopUAMYHA Ipupoaa GpiHaHCOBOi cBOOOIHM HAOY-
Ba€ JICIICHTPATI30BAHOTO 3MICTY, B IKOMY TapaHTii
peaizarii pap 3ajekarh HE JIMIIE BiJi TPAaBOBUX
HOpM, a ¥ BiJl TEXHIYHUX MEXaHi3MIB. Y pPe3ylib-
TaTi KpUNTOBAJIIOTa cTae (HopMor0 Marepiaiiza-
1ii mpuBaTHOI iHINMIaTUBHU y cdepi GiHaHCIB, KOIU
TPOMAJISIHUH OTPUMYE MOXIIUBICThH peasli3oByBaTh
CBOE€ MPABO BIACHOCTI 0€3 y4acTi MoCepeIHUIIbKUX
CTPYKTYp 1 0e3 HEe0OX1THOCTI OTPUMAaHHSI 30BHIIII-
HBOTO JTO3BOJIY YH ITiITBEPHKECHHSI.

[luTanHsS TPaBOBOTO CTAaTycy KPUITOBAIIO-
TH Yy KOHTEKCTi (hiHAaHCOBOi CBOOOIM TOJATAE
y BU3HAYCHHI MEX, Yy SKHUX TPOMAJISHUH MOXKE
peali3oByBaTd CBO€ IPAaBO Ha PO3MOPSKECHHS
BIpTyaJlbHUMU aKTHUBaMH. BIICYTHICTh €IMHHX
CTaHJapTIB PETYIIOBAHHS Ha MI>KHAPOIHOMY PiBHI
JIEMOHCTPYE HEOAHOPIIHICTH MPABOBOTO MiAXOMY
JI0 KPUTITOBAJIIOT, ajie BOJAHOYAC MIJAKPECITIOE IXHE
3HAYCHHS SK IHCTPYMEHTA, IO /i€ HEe3aJIeKHO Bifl
KOHKpeTHOi ropucaukiii. [IpaBo ocobu Ha BOJIO-
JHHS Ta BUKOPUCTAHHS KPUIITOBAIIOTH MOXKE PO3-
DJISIIATUCS SIK TIPOSIB KOHCTUTYLIIHHO 3aKpilyieHol
cBO0OOIM €KOHOMIYHOI JisIbHOCTI. BogHOUac Taka
(dhopMma AisTTEHOCTI BUXOJIUTH 32 MEXI TPaJAUIIIHHOT

14

(biHaHCOBOI CHCTEMH, IO CTBOPIOE YHIKAJIbHHUH
TIPOCTIp JUIA peartizaiii MaifHOBUX TpaB y nudpo-
Bili (hopMmi.

VY KOHTEKCTI Cy4yacHHMX (PIHAaHCOBO-IIPABOBUX
BIJIHOCHH KPHUIITOBAIIOTA CTA€ 3aCO00M 3/IIMCHEH-
HSl eKOHOMIYHOI iHII[IaTUBH, TIPU SIKOMY ocoba ca-
MOCTIIHO (popMmye cBiii (piHaHCOBHUIT 00IT, BU3HAYAE
HaMpsIMM PyXy akTHBIB 1 BCTAHOBIIOE BJIACHI Me-
XaHi3MH 30epekeHHs BapTocTi. Llei mporec cBia-
YUTH PO 3MIHY PO 3MiHY OaJlaHCy MIX JIepKaB-
HUM DETYIIOBaHHSIM 1 TNPHBATHOIO aBTOHOMIEIO,
KOJIM TPOMAJITHUH BUCTYIIA€ aKTUBHUM CY0’ €KTOM
(iHaHCOBMX BIJIHOCHH, a HE JIUIIE KOPHUCTyBayeM
YCTAaHOBJICHHUX JIEP’KAaBOI0 TpaBWI. Y COIliaslb-
HO-TIPABOBOMY AaCHEKTI KPUITOBAIIOTA CTA€ 1H/IH-
KaTopoM 3MiHHU poJii TpoMaJsiHUHA y (hiHAHCOBIH
cuctemi. BoHa (ikcye TeHICHIIII0 0 TIepEeXoy Bif
LEHTPaTI30BaHUX (PIHAHCOBUX CTPYKTYp 10 Mepe-
JKEBHX, Y SIKUX BJIaJia HAJl pecypcamu po3rojiie-
Ha MK KopucTyBadaMu. Lle mijcuinoe KoHIeNIIio
ocobuctoi (piHaHCOBOI CBOOOAH, SIKA peallizyeThCs
HEe depe3 Jep)KaBHI rapanrii, a depe3 TEeXHOJIO-
TiYHI MEXaHI3MH YTpaBIiHHS BIacHICTIO. Takuid
X1 3MIHIOE TPaIUIlidHE YSABICHHS MPo (piHAH-
COBY y4YacTh IPOMAJSTHMHA y CyCIHiJIbCTBI. Y CHC-
TEeMi KPUIITOBAIIOT 1HIUBIJT HE JIUIIIC KOPUCTYEThCS
TPOILIOBUMH 3ac00aMHu, a i cTa€ Y4aCHUKOM CTBO-
pPEeHHsI Ta HIATPUMKH caMoi (piHaHCOBOI Mepexi,
0 PO3IIUPIOE 3MICT HOTO €KOHOMIYHOI caMopea-
mizanii. TakuM 9MHOM, KPUNTOBAIIOTA B Cy4acHIN
cuctemi (PiHAHCOBHX BIJITHOCHH MOXKE PO3TIISAIATH-
sl SIK FOPUAUYHUM IHCTPYMEHT 1HUBIyaabHOI (i-
HAHCOBOT Jiii, AKUH HE 3aJICKUTh BiJ] KOHKPETHUX
(biHaHCOBUX IHCTUTYLIN 1 (YHKIIIOHYy€e Ha OCHOBI
JEIIEHTPAII30BaHUX IPABOBITHOCHH MIX PpIBHO-
MPaBHUMH Cy0’ €KTaMH.

BucnoBku. [IpoBenene 1ocmimKeHHs 103BOISE
JIATH 10 TyMKH, 110 KPUNITOBAIIOTA € YHIKAIbHUM
(deHoMeHOM cydacHOi (PiHAHCOBO-IIPABOBOI CHUC-
TeMHU, KU TOEAHYE B OOl PUCH TEXHOJIOTTYHOTO
HOBaTOPCTBA, EKOHOMIYHOI €()eKTUBHOCTI Ta BOJI-
HOYAC TIPaBOBOI HEBM3HAYEHOCTI. Ii mosBa crama
JIOTIYHUM €TaIlOM €BOJIIOIiT U(POBOI EKOHOMIKH,
aJpKe BIOMOBIZA€ 3araJbHOCBITOBHMM TEHIECHINSAM
JeIICHTpaTi3allii, aBToMaTu3allii Ta iHAuBiIyaiza-
ii ¢giHaHCOBUX BigHOCWH. Pa3oMm i3 TUM KpHUIITO-
BaJIIOTa KUHKJIA CEPHUO3HUI BUKIWK TPATUIIHHUM
VSIBIIGHHSIM TIPO TPOIIOBY CHCTEMY, Jep>KaBHUN
KOHTPOJIb 1 piHAHCOBY cTabUIBbHICTH. BoHa BUsiBHIa
TTHOOKY CYNEpEedHICTh MK TMPAarHCHHSM JTFOIUHU
10 (GiHaHCOBOI cBOOOM 1 HEoOXiTHICTIO 3a0e3re-
YEeHHSI MPaBOBOi BU3HAYEHOCTI, MOJATKOBOI IPO-
30pOCTi Ta €KOHOMIYHOI O€3MeKu Jep:kaBu. Tomy
KPUNTOBAIIOTA BUCTYINA€E CBOEPITHOI «TOYKOIO
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MEPETUHY» MK TPABOBUM TOPSIIKOM 1 TEXHOJO-  e(EeKTUBHOTO (PyHKI[IOHYBAaHHS KPUITOBAIIOTHOTO
TIYHOIO aHapXi€r0. AHAJI3 YMHHOTO 3aKOHO/IaBCTBA ~ PUHKY HEOOXITHMM € PO3pOOICHHS KOMIUIEKCHOT
VYkpainu, 30kpeMa 3akoHy Ykpainu «IIpo BipTy- Aep)kaBHOI TOJITHKH, CIPSMOBAHOI Ha YIOCKO-
aJbHI aKTUBW», 3a3Ha4yae, L0 Jiep)KaBa 3poOuja  HaJeHHS IPaBOBOTO PETYIIOBAHHS BipTyaJIbHUX
Ba)XJIUBI KPOKHU y HapsiMi (pOpMyBaHHS NPAaBOBUX  AKTHBIB BIAMOBIAHO 0 MIKHAPOJHHUX CTaHIAPTIB
3acan 00iry mudposux aktusiB. [Ipore 3amumaers-  FATF 1 €C; BnpoBakKeHHS IPO30pUX MEXaH13MiB
Csl YMMAJIO HEBPETYJbOBaHUX MMUTaHb — BU3HAYCH- KOHTPOJIO 3a O0IroM KpPUNTOBAIIOT i3 OIHOYAC-
HS TIPaBOBOTO CTaTyCy KPHUIITOBAIIOTH, MEXaHI3MIB ~ HHM 3a0€3MeueHHSIM CBOOOAM MiANPHUEMHHUIIBKOT
il omomarkyBaHHs, mpoueayp (iHAHCOBOrO MOHI-  JiSUIBHOCTI Y HUGPOBii cdepi; MiIBUILEHHS PiBHS
TOPHHTY, a TAKOXK T'apaHTii MpaB BIACHUKIB TaKMX  (DIHAHCOBOI IPaMOTHOCTI HaceJleHHs Ta u(poBoi
aKTHBIB. BiICyTHICTh yCTaneHOT HOPMAaTHBHOI MO-  KOMIIETEHTHOCTI Cy0’€KTiB rOCIIOapIOBaHHS.

JIeTli CTBOPIOE PH3HMKH SIK JJIsi YYACHUKIB PUHKY, TakuM YuHOM, MalWOyTHE KPUNTOBAIIOTH
Tak 1 mus QinancoBoi cuctemu 3arasiom. OTke, B YKpaiHi 3aJeXHUTh BiJ 34aTHOCTI 3aKOHOMAABIIS
KpUTIITOBAJIOTa MOKe OyTH pO3MISTHYTa BOAHOYAC  3HAWTH OajnaHC MK CBOOOOO 1HHOBAIIH 1 MOTpe-
1 Kk HOBa (hopma ¢iHAaHCOBOI CBOOOIM, 10 Hamae OO0 y MpaBonopsAnaKy. Jluiie 3a yMOBU MpaBOBOi
rpoMaJiTHaM MOKJIMBICTh HE3aJC)KHOTO YIpaBIiH- BU3HAUYEHOCTI, CTa0IIbHOCTI Ta €(heKTUBHOTO Aep-
HS BJIACHUMH KOIITAMH, 1 SIK MMOTEHIIIIHE JHKEPEeNIo  KABHOTO PETYIIOBAHHS KPUITOBAJIIOTA MOXKE CTa-
MPaBOBOTO Xa0CY, 3aTHE CIPUYMHUTH MOPYIICHHSI ~TH HE JDKEPEJIOM XaocCy, a JI€BUM 1HCTPYMEHTOM
CTaOLIBHOCTI TPOIIOBOTO O0ITy Ta MiJBUIIUTH PU-  PO3BUTKY HUGPOBOI €KOHOMIKH Ta ITiJBUILECHHS
3UKH (IHAHCOBUX 3JIOBKHUBaHb. J{J1s1 3a0e3neuenHss  (piHAHCOBOT HE3AJIEKHOCTI IPOMA/ISH.
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Bacroxno C.A., Toskyn JI.B. IPABOBA IIPUPOJA KPUIITOBAJIFOTHU: HOBI MEXI IPUBATHOI
ABTOHOMII B YMOBAX U®POBOI EKOHOMIKHA

VY crarTi 3AiHCHIOETHCSI KOMIUICKCHE JTOCIIKCHHS TEOPETUKO-TIPABOBHUX 3acall (PYHKITIOHYBaHHS KPHUIITOBAIIOT
SIK PI3HOBUAY BIPTyaJbHHUX aKTHBIB Ta iHHOBALIHOTO (hiHAHCOBOTO IHCTPYMEHTY, IO TpaHc(opMye ycCTajcHi
MOJIeTIi €eKOHOMIYHUX BITHOCHH y CydacHOMY LIU(poBOMY cepenoBuili. HaroaomeHo, 1o KpUnToBattoTy, Oyaydn
pe3yJIBTaTOM PO3BHUTKY TEXHOJIOTIi OJOKYEHH, (POPMYIOTh HOBHI CEIMEHT (hiHAHCOBOIO PUHKY, KUK TMOTpedye
aJianTarii TpaIuIiiHUX PErysITOPHUX MeXaHi3MiB. Takok CKOHIIEHTPOBAHO yBary Ha XapaKTCPHHUX BIACTHBOCTSIX
KPHIITOBAJIIOT, a TAKOXK PO3KPHUTO 1o3uwii [ pynu 3 po3pobxu piHaHCOBHUX 3aX0/1iB OOPOTHOH 3 BiAMUBAHHSAM I'POIICH
(FATF) ta €BpOMneiicbKoro LeHTpanbHOro 6anky (€11b) Mmoo HOHSTTS KPUITOBATIOTH.

Oco06nuBy yBary IpuzIiIeHO aHAII3y TIPaBOBOTO CTATYCY KPUITOBAIIOT B YkpaiHi. 30cepe/KeHo yBary Ha 3aKoHi
Ykpainu «IIpo BipTyaibHi aKTUBI», KU yNIePLIC HA 3aKOHOAABYOMY PIBHI BU3HAYAE IIOHSTTS BIPTYalIbHOIO AKTHBY.
3a3Ha4CHO, 1110 IPABOBE PErYIIIOBaHHA y chepi BlpTyaJILHHX aKTUBIB 1epedyBae y mpoueci popMyBaHHs Ta 3HATHOKO
MIpOIO 3aJICKUTh BiJl 3aBEPLICHHs IMILICMCHTALI €BPONCHCHKUX CTaHAApTiB, 30kpema Pernamenty €C MiCA
(Markets in Crypto-Assets). IlixkpecieHo nozsiiinuii XapakTep KPUITOBAIIOT SIK COLIATEHO-TIPABOBOTO SIBHIIIA.
3 oHOrO OOKY, KPUITOBAIIOTH CTAHOBIIATH MOTCHIINHMN PU3HK 115 (PIHAHCOBOT CHCTEMH JICPKaBH Hepe3 BUCOKY
BOJIATH/IBHICTE, BIICYTHICTh yCTANICHUX II00ANBHIX MEXaHI3MIB PEryTIOBAHHS, CKIIaIHICTh KOHTPOIIIO TPAaH3aKILiii,
a TaKOK MOXKIIMBICTb iX BUKOPUCTAHHS y CXEMax JIeratisauii 10XouiB, ¢piHaHCYBaHHI TCPOPU3MY Ta IHIINX BAIAX
IPOTUIPABHOT ISUTLHOCTI. 3 HUIOTO GOKY, y KOHTEKCTi PO3BUTKY LU(PPOBOT €KOHOMIKM KPHIITOBAJIKOTH BiIKDHBAIOTH
HOB1 MOKJIUBOCTI IS CyO’€KTiB (DiHAHCOBOTO PHHKY: 3a0C3MEUYIOTh MIBUIKI MIKHAPOIHI PO3PAXyHKH, CIPHUSIIOTH
PO3BUTKY (hiHAHCOBUX I1HHOBAIliH, MiJCHIIOIOTH KOHKYPCHIIIO Cepe]] MOCTAYalbHUKIB (DiHAHCOBHUX MOCIYT Ta
PO3IUUPIOIOTH IHCTPYMEHTH iHBeCTy'BaHHSI JUIsI TPOMAJISIH Ta 6i3Hecy

Y CTaTTi HAroJIOUICHO, IO MOAAJIBIINHA PO3BHTOK IPaBOBOI KOHCTPYKILii 00iry KpHIITOBAIIOT Ma€e 3a0€3MeUHTH
0aaHC MK IATPUMKOIO TEXHOJIOT1YHUX 1HHOBAIIIH Ta 3aXNCTOM EKOHOMIUHOIT O€31IeKH Aep KaBH, a TAKOXK IHTEPECIB
YYaCHUKIB PUHKY.

KurouoBi ciaoBa: (¢iHaHcOBEe MpaBoO, KPUIITOBAJIOTA, BIPTyalbHI AaKTUBH, OJOKYEWH, BOJATHIIBHICTH,
KPHUIITOAKTHBH, KPUIITOPHHOK, TICIIO3UTUBHICTE, (hiHAHCOBA CBOOOA.

Vasyukhno S.A., Tovkun L.V. THE LEGAL NATURE OF CRYPTOCURRENCY: NEW LIMITS OF
PRIVATE AUTONOMY IN THE DIGITAL ECONOMY

The article is devoted to a thorough study of the legal nature of cryptocurrencies in the context of the emergence
of the digital economy and the transformation of traditional financial regulation mechanisms. The paper provides
a comprehensive analysis of the peculiarities of cryptocurrencies as a separate category of virtual assets that exist
on the basis of distributed ledger technologies and do not depend on centralised issuers. The characteristics of
cryptocurrencies are identified, attention is drawn to such an important concept as ‘mining’, and the definition of
cryptocurrency provided by the Financial Action Task Force (FATF) and the European Central Bank (ECB) is noted.

Particular attention is paid to the analysis of the legal status of cryptocurrencies in Ukraine, taking into account the
provisions of the Law of Ukraine ‘On Virtual Assets’, which for the first time at the regulatory level establishes the category
of virtual assets as intangible assets in digital form. At the same time, the article emphasizes the importance of other applicable
regulatory acts that indirectly influence the definition of the legal regime for cryptocurrencies. In particular, attention is
focused on the provisions of the Civil Code of Ukraine, which establish general rules regarding objects of civil rights, their
legal regime, property rights, and conditions for the participation of intangible assets in civil circulation. Since Ukraine has
not yet developed specific comprehensive legislation that would directly regulate the circulation of cryptocurrencies, the
provisions of the Civil Code are used as the basic legal framework for determining the legal status of cryptocurrencies.

It is emphasised that the implementation of the Law ‘On Virtual Assets’ is largely linked to further amendments
to the Tax Code of Ukraine and the completion of the implementation of European approaches to regulating the
cryptocurrency market. The article traces the correlation between the national legal model and international regulatory
standards. In particular, it analyses the provisions of the EU MiCA (Markets in Crypto-Assets) Regulation, which
introduces uniform rules on transaction transparency, the procedure for authorising crypto providers and investor
protection standards, which is important for the gradual harmonisation of Ukrainian legislation with EU standards.

The dual socio-legal nature of cryptocurrencies is emphasised. On the one hand, their circulation poses significant risks
to the stability of the national financial system: high price volatility, the complexity of state control over transactions, the
lack of globally agreed regulatory mechanisms, and the possibility of using crypto assets in money laundering, tax evasion,
cybercrime or terrorist financing schemes. On the other hand, cryptocurrencies are forming new instruments of economic
activity: they enable fast cross-border payments, promote the emergence of innovative financial services, increase competition
in the payments market, and create a new segment of investment opportunities for both businesses and citizens.

Based on the analysis, promising areas for improving the legal regulation of the cryptocurrency market in Ukraine
have been identified. It is noted that the effective development of this area requires the formation of a balanced regulatory
model, within which instruments for stimulating digital innovation will be combined with effective mechanisms for
financial control, risk management and ensuring the economic security of the state. This approach should become the
basis for the creation of a predictable cryptocurrency market integrated into the European legal space.

Key words: cryptocurrency, virtual assets, blockchain, issuer, volatility, crypto assets, crypto market,
disposability, financial freedom.
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HAIIPSIMHU PO3BUTKY 3AKOHOJIABCTBA PO JEPKABHY CJYXBY YKPATHU

MocTranoBka npodaemu. 3axon Ykpainu «I[1po
nepxkaBHy ciyx0y» 2015 poxy [4] moknaB moya-
TOK pedopMaIliiitHuM 3MiHaM IHCTUTYTY JIePKaBHOT
CIIy>kOM mocTpasHCbKOro nepiony. Pegopmysan-
Hs IEp>KaBHOI CITY>KOM OOTPYHTOBAHO BBa)KA€THCS
OIHUM 13 HalOIIbII YCIIIIHUX Ta PE3YIbTaTUBHUX
HanpsamiB pedopmu myOniuHOI agMiHicTpanii, sKa
BiOyBasacs B JOBOEHHHMIA TTepioj B YKpaiHi.

OnHak, Hapasi B cdepi AepkaBHOI CITyOU Ma-
I0Th MiCIIe TPOOIeMH, SIKi TOTPEOYIOTh 3aKOHO/IaB-
4oro BHUpilIeHHs. YacTHHA 3 HUX 3aJIMIINIIACS He-
BUPIIICHOIO III€ 3 IOBOEHHOTO MEpioay, a YacTUHA
BHUHUKJIA B YMOBaX KHUTTS KpaiHM ITiJl 9ac MOBHO-
MacmTaOHOi BifHH.

Y Crparerii  pedopmyBaHHS  JIep>KaBHOTO
ynpasiiHas Ha 2022-2025 poku, cxBajeHid po3-
nopsi/pkenHssM  KaGinery MinictpiB  Ykpainu
Bix 21 mumus 2021 p. Ne 831-p [5], Bu3HaAueHO,
10 OYiKYBaHHUMHM pe3yJIbTaTaMH TPOBEACHHS pe-
dbopmu nepxkaBHOro ymnpapiiHHS 10 2025 poky
€, 30KpeMa, (opmyBaHHS cucTeMu npodeciiiHol
Ta TOJITUYHO HEUTpasbHOI MyONiuHOI CITyKOH,
OpIEHTOBAaHOI Ha 3aXHMCT IHTEpPECIB TPOMAJSH.
Lle 3aBmaHHs 1I€ HE € TOBHOIO MipOI0 BUKOHAHHUM,
TOMy TIOTpeOye MoMabIol yBaru HayKOBIIIB, TIO-
JITUKIB, YAHOBHUKIB, TIPEJCTABHUKIB EKCIIEPTHOTO
cepenoBuia. Sk 3a3Hadaerscst B Crparerii, 3akoH
Vkpainu «[Ipo nepxaBHy cinyxkOy» CHpsiMOBaHUMN
Ha BUPILICHHS] OCHOBHUX MMUTAaHb IEPIKABHOI CITYX-
O0u. Pazom 3 THM OKpeMi IMOJIOKEHHSI 3a3HAYCHOTO
3akoHy NOTPeOyIOTh CYTTEBOTO YIOCKOHAJIECHHS,
a 1y foro eeKTHBHOI pearizalii HeoOXiIHI KOH-
COJIIIOBaH1 3yCHJUISA YCIX OpraHiB Jep)KaBHOI BIa-
Y, CTIPSIMOBaH1 HacamIiepe 1 Ha TiIBUIIECHHS PiBHS
JIOBIpU TPOMAJISIH JI0 I€P>KABHOT CITYKOU.

AHai3 ocTaHHIX AOCHiKeHb i my0Jikaiii.
[Ipo6nemaruka nep>kaBHOI cayx0Ou YkpaiHu BXO-
JUTHh IO KOJla HAayKOBHX IHTEpeciB Oararbox Bi-
TYM3HSHUX JOCITIHHUKIB SIK aJIMIiHICTPATUBICTIB,
TaKk 1 MPEICTaBHUKIB HAayKH ITyOJIYHOTO yTIpaB-
JIHHS Ta aaMIHICTpyBaHHS. [ pPyHTOBHI TeOpeTHY-
HI HampalloBaHHA 3MICTy JepXaBHOI CIyxKOu,
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il eramiB, MPaBOBOTO CTaTyCy JEP>KaBHUX CIIYXK-
OoBIIiB MicTATh HaykoBi miparti B. b. ABep’siHOBa,
1O. I1. butsxa, JI. P. binoi-Tiynosoi, C. JI. lyoen-
ko, A. B. Kipmaua, T. O. Konomoers, B. f. Manu-
noscekoro, H. P. Hmwknauk, O. 0. Ob6onencekoro,
C. M. Ceprborina ta 6ararteox iHIUX. Pe3ynpratun
iX HayKOBHX JOCTIKEHb (HOPMYIOTh (QyHIaMEH-
TaJbHy OCHOBY /Ul aHANi3y Cy4acHUX MpoOiiemM
IHCTUTYTY JI€p’KaBHOI CIY)KOHM Ta J03BOJISIIOTH BU-
3HAYaTH HampsSMHU iX 3aKOHOJABUOTO BUPIIICHHS,
0a3yrounch Ha cPOPMOBAHUX Y HAyIll TiaX0aaX.

B yMoBax mBHIKOi 3MiHU CYCTIJIBHUX BITHOCHH,
NOB’sI3aHO1, B TOMY YMCII, 13 IIPAaBOBUM DPEXKUMOM
BOEHHOTO CTaHy, 3aKOHOTBOPIII MAIOTh ONEPaTUBHO
pearyBarH Ha mpoOJIeMH, 1110 BUHUKAIOTh, TA HE 3a-
OyBaru TPO HEOOXIAHICTh BUPIIICHHS U TUX TPO-
Onem, sIKi 3 pI3HUX NPUYMH HE BIAIOCS BUPIIIH-
T y noBoeHHu# nepiox. IlicisBoenna BinOymosa
TaKkoXk MaTuMe CBOi BHKJIWKHU. [Ipu 1ipoMy mporiec
YAOCKOHAJIEHHS 3aKOHOJABCTBA Mae 0a3yBaTHCs
Ha pe3y/ibTaTax HayKOBUX HANPALIOBaHb, aJKe MPHU-
KJIaJJHAH 3MICT TOTO YM iHIIOTO MUTAHHS BUMAarae
TEOPETUYHOrO MIAIPYHTS ISl HOTO BUPIIIEHHS.

Merta crarTi — aHaji3 HU3KU NpoOIeM Ta 3MiH,
AKUX TOTpelye JepxaBHa ciyk0a YkpaiHu, a Ta-
KOX BHU3HAYEHHS HAIPSMIB iX 3aKOHOMABYOTO BH-
pilIeHHS.

Buxnan ocnoBHoro marepiaiay. Coro uacy
1O. I1. butsx BIy4HO MiIKPECIUB, IO y TMPOIIE-
ci pedopMmyBaHHS TPaBOBOi OCHOBH JI€P’KaBHOT
CIIy’)kOM HeoOXiTHO BHUKOPHCTOBYBAaTH CHCTEM-
HUH MIX11, pO3IVIsIaTH IepKaBHY CITyKOy sK iH-
CTPYMEHT €(PEKTHBHOI YIPaBIIHCHKOI JisSITBHOCTI.
Ile oOyMOBIIOE OCHOBHI 3aBJaHHS JI€P’KaBHOT
Cy)XOW B KpaiHi, cepe]l SKUX BH3HAYAJIbHUMH
€ TIOCSATHEHHA CTIMKOCTI 3acajl 1 IIIICHOCTI IeprKa-
BHU, 3a0e3MedyeHHs] e()eKTUBHOCTI AISUIBHOCTI Jep-
’KaBHUX OpTaHiB, MOMAJbIIA JIEMOKPATHA3AIlisl CIIO-
co0iB (popMyBaHHS Ta MisUTLHOCTI OpraHiB BJIaJH,
CTBOPEHHS COIIaJIbHUX, TPABOBUX Ta IHIIUX YMOB,
HEOOXITHUX Ul €PEeKTHUBHOI poOOTH CITyKOOBIIIB
[1,c.4].
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AHaNI3y04M ICHYIOYi TpOOJIeMH IHCTUTYTY
JIep>KaBHOI CITy>KOH, BapTO 3BEpHYTH yBary Ha Te,
110 B OCTaHHI POKHM Ma€ Miclle HAMaraHHs TiepeHe-
CTH Ha JiepKaBHY CIIy>KOy IiAXOAHU, 1110 3aCTOCOBY-
I0ThCsl B Oi3Hec-cepenoBuili. B mpomeci ymocko-
HaJCHHS 3aKOHOAABCTBAa TPO JIEPKaBHY CIykOy,
Ha HAIly AYMKY, JOLIIBHO BIIMOBHUTHCS Bif i€l
TEHJICHITI].

[Toromxyemocs 3 JOCTIIHUKAMH Ta eKCIiepTa-
MH, SIKI BBaXarOTh, 110 NEPEHECEHHs Ha JIepiKaB-
HY CIyK0y BCiX MiJXO[iB, IO 3aCTOCOBYIOTHCS
B Oi3HEC-cepeloBuIli, CIIPUIMAETHCS JOBOJII HE-
OJTHO3HAYHO Ta HE € TPABWIBHUM 3 HACTYIHHX
MipKyBaHb. /lepkaBHe ynpaBiIiHHA Ta yIpaBIiHHI
B Oi3HEC-CepeIoBHINI — Pi3HI 1 32 PU3HAYCHHSM,
1 3a MeTOI0, 1 32 MeTOOJIOTiEr0. Y Oi3HEec-cepeo-
BUIII MeTa €()eKTUBHOTO YIPABIIHHS — 3pOCTAaHHS
puOyTKY, a ME€Ta JepKaBHOTO yIPaBIiHHS — 3a0e3-
nedeHHs1 e(peKTUBHOTO (DYHKIIIOHYBaHHS JIEpKaBU
Ta ii IHCTUTYIIH, IXHBOI CTANOCTI, CIPOMOKHOCTI
Ta IHCTUTYLIHHOI TaM’sITi, 3a0e31eueH s Ta rapaH-
TYBaHHS TIPaB Ta CBOOO JIFOIWHHM 1 TPOMa THUHA.

Jlnst nep>kaBHOT CIIy»OHM XapaKkTepHa CBOEpPiTHA
MOJIENIb «MOJABIHHOTO MiANOPSAKYBAHHS» CIIYK-
OOBILII OTHOYACHO KEPIBHUKY AEPKABHOTO OpPraHy
Ta CyCHIbCTBY 3arajoM (y xoai BukoHnauus Ilpu-
csiru JiepkaBHOTO ciyx00B1s). IlpariBHuK Okpe-
Mo IpUBaTHOI KOMIAaHIi MiAMOPSAKOBYETHCS JTUILIE
il KepiBHHKY, HE MalO4n 3000B’s3aHb Tiepe Oi3He-
COM y KpaiHi 3arajiom, a TaKO)X He Ma€ 3000B’ s13aHb
nepea CyCHiIbCTBOM 1 JIEPXKABOIO, SIK HAWHATHN
HUMH city)00Belib. JlepxkaBHa ciryx0a rnepeadavae
YHIBEpCAIBHICTh 1 €IHICTh MIAXOAIB B OpraHi3alii
Ta IiSUTBHOCTI Iep’KaBHUX opradiB. Ha BiaMiHy Bif
LIbOTO, IPUBATHA CTPYKTYpa MOKE CAMOCTIHHO BH-
3Ha4aTH s ceOe mpaBmIa i opraHizaiii Ta Jisuib-
HOCTI, SIKI MOXKYTb BIJJPi3HATHCS BiJI TPABHJI 1HIIOT
MIPUBATHOI CTPYKTYPH.

ToMy HaBiTh 3a YMOBH «3alo3W4YeHHs» 13 013-
Hec-cekTopy Outbin cydacHoro HR (min6ip mepco-
HaJly, MOTUBalis) Ta HU(POBI3alil NpoLeciB BapTO
3ayBa)KUTH, II0 BHKOPUCTAHHS [ESIKUX METO[IB
1 MiIXOMiB, SKI 3apeKoMeHayBaiu cebe B Oi3HECH,
MOX€ MIPU3BECTH JI0 HEHAJICKHOI peanizanii QyHK-
i fepxkasu [2].

Y 11bOMY KOHTEKCTI, CEpE/l IHIIIOTO, JIJIsI ISP KaB-
HOI CITy’KOM € HEeTIPUTaMaHHOIO KOHTpakTHa (op-
Ma, TOMY BianoBizHI HopMu 3akoHy Ykpainu «IIpo
JepkaBHy CiyxkOy» [4] B mili 4acTWHI, HA HaIIy
IYMKY, BapTO MEPErISIHYTH Ta BIIMOBUTHCS Bif
KOHTPAKTY PO MPOXOIKEHHS ACPIKaBHOI CITY:KOH.

Oxpemoi yBaru 3aciiyroBye€ HMUTaHHS YHIOCKO-
HaJeHHS TPaBOBOro crarycy HarionaiabHOro
areHTCTBa YKpaiHM 3 NHUTAHb JEP’KABHOI CIIyXK-

18

ou (HAAC). ®dynkuis dopmyBaHHS IeprKaBHOI
noJiThKY, Ky Bukonye HAJIC, mputamaHHa Mi-
HICTEpPCTBaM, a HE IHIIUM IEHTPAJHLHUM OpraHam
BHKOHABYOI Biaju, A0 sikux Hanexutb HAJIC.
KepiBauk HAJIC € 1 mae Hagaini OyTu JepKaBHUM
CITy>k00BIIEM, a HE MOJIITUKOM.

3-mig mii 3akony VYkpainum «lIpo mepxaBHY
ciryxO0y» [4] GesmiacTaBHO BUBEICHA HU3KA 1HCTH-
Tymii Ta mocas. [IpuduHN 1IHOTO KPUIOTHCS B Ha-
MaraHHi MaTH OKpeMy CHUCTeMy (iHAaHCOBOT MOTH-
Ballii, 3MIHUTH KOHKYPCHY Ipoueaypy Ta iH. Taki
BUHATKH 13 3aKOHY OPOKYIOTh XUOH1 IpeLeeH-
TH, p030aJIaHCOBYIOTh €IMHY JI€P’KaBHY TOJITHKY
3 MATaHb JePKABHOI CITYKOU Ta MOCIA0IIOI0Th 1H-
CTUTYIIHY CIPOMOXKHICTh 1HCTHTYTY N€p>KaBHOT
ciyx0u. ToMy mepelnik Takux BHHSTKIB 13 3aKOHY
Mae OyTH MiHIMaJbHHM. A IHCTUTYT JEp>KaBHOT
CiIy>kOM TIOBMHEH MaTH yHi()IKOBaHE 3aKOHOAABYE
perysatoBaHHS.

11 6epesns 2025 p. OyB yXBaJIeHHH 3aKOH, TKUM
BHECEHI 3MiHU 10 3akoHy Ykpainu «IIpo nepxas-
HYy cIy>k0y» B YaCTHHI OIJIaTH Mpali JAep>KaBHUX
ciyxOoBiiB [3]. Lleit 3akoH craB pe3ynbTaToM
noHaa 1m’situpiuHoi poborn HAJIC y cmiBmpari
3 eKCTIEPTHUM CEPEIOBUIIIEM Ta BTUICHHAM pedop-
MU CHCTEMH OIUIATH Tpalli Ha JeprKaBHIN CITyXOi.
[i kirOuOBI if1ei Ta MOTOKEHHS MOKHA OLHUTH 10~
3UTUBHO. 30KpeMa, 3apo0iTHA IUiaTa AepKaBHOIO
CITy>kO00BIIsl CKJaiaeThes 13: 1) cranoi 3apobiTHOT
TUIaTH — MOCAZI0BOTO OKJIaLy, HaJ0aBKH 32 BUCIIYTY
POKIB, Ha/I0aBKH 3a PaHT JIePKaBHOTO CITY>KOOBILS;
2) BapiaTWBHOI 3apoO0iTHOI IIaTh — TpeMii 3a pe-
3yJAbTaTaMH IMIOPIYHOTO OIIIHIOBAaHHS CITY>KOOBOT
TUSUTBHOCTI, Mics4HOI a00 KBapTaJbHOI TpeMii.
Crana 3apo0iTHa muiaTa JAEp:KaBHOTO CITyKOOBIIS
€ (hIKCOBaHOIO BUILIATOIO Ta OCHOBHOIO BUHATOPO-
JIOI0 32 BUKOHAHHS II0CaJ0BUX 000B’SI3KIB, SIKA I'a-
paHTyeThcsl 3akoHOM. BapiaTuBHa 3apo0iTHa 1ia-
Ta 3aJCKUTh BiJI 0COOMCTOTO BHECKY JCPKABHOTO
CITY’KOOBIISI B 3arallbHUN pe3ylbTaT poOoTH Jep-
JKaBHOTO OpraHy, € BUHAropoj0r0 3a IHIIIaTHBHY
pobOTY, cBOEYAaCcHE 1 sIKICHE BUKOHAHHS 3aBjaHb,
BHUKOHAHHS JI0JJaTKOBOTO 00CsTry 3aBlaHb. B ocHO-
BY TaKOTO MiAXOAy MokianeHo mpuHuuil «70/30»,
ne 70% — me crana 3apo0OiTHa 1uiara, a 30% — Ba-
piaruBHa 3apoOiTHa miara. Lle mae yOesmeuntn
JIEp)KaBHUX CITY>KOOBIIIB BiJI Cy0 €KTUBHUX PillIeHb
KEpIBHUITBA y TNHTaHHI BUPINIEHHS TIPOLIOBOI
BUHAropojy, ajpke OUIbIIY YacTHHY 3apoO0iTHOT
TUIaTH paHillle CKJajaja came ii 3MiHHa 4acTHHA,
a He [10CaJ0BUI OKJIAN.

[Topsin 3 MM, Mae Miclie yXBaJeHHs 1HIIUMH
3aKOHAMHM HHU3KM BHHATKIB IOAO JESKHX IHIIMX
HEHTPAJIIbHUX OpraHiB BUKOHABUOi BJIaJay Ta BCTa-
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HOBJICHHSI JUII HUX «OCOOIMBHX» yMOB OILIaTH
mpami. KpiM 115010, «0COOIMBOCTI» BU3HAUCHHS
PIBHSL OIJIaTHU Mpalll BXKE MICTUTh HHU3KA YMHHUX
creliajJibHUX 3aKoHiB, 30kpemMa: «IIpo cynoycrpiit
1 craryc cymaiBy, «IIpo HamionanbHe aHTHKO-
pymuiiine Oropo Ykpainu», «IIpo Harionanbhe
areHTCTBO YKPAiHU 3 INTAaHb BUABJICHHS, PO3LIYKY
Ta YIpaBIIiHHS aKTHBAMH, OJICP)KaHUMH BiJl KOPYII-
MIHHUX Ta IHIUX 37104uHIBY, «IIpo Bropo exoHO-
MiuHO1 Oe3neku Ykpainmy». lle migpuBae 3acaau
pedopMu cucTeMHu OIUIaTH Mpali, B OCHOBY SIKOL
MOKJIAJICHO MPHUHIIUI €IMHUX MIIXOIIB 0 OIUIaTH
mpari Ha JiepxaBHiii ciyx01. ToMy BapTo BiIMOBH-
THUCSI BI/I PO3PI3HEHOTO MiIXOY JI0 3aKOHOJaBYOTO
pETYIIOBaHHS OTUIATH Iparli JIep>KaBHUX CITY>KOOB-
1B PI3HUX JICP)KaBHUX OpraHiB [2].

Cucrema Jiep:kaBHOI CIIyKOU 3apa3 mepexuBae
«KaapoBUil roo1». BoHa npoaosxkye crpuiimMaru-
Csl 'y CYCIIIBCTBI SIK HEMPUBAOIMBE MICIE POOOTH.
KinbkicTh 0XOYHMX BCTYNUTH Ha JEP>KaBHY CIIYKOy
€ HHU3BKOIO HaBITh B YMOBaX 3yIMMHEHHS KOHKYpC-
HUX OPOLEYyp Ha MOCAAH, IPU IbOMY TUTUHHICTH
KaJpiB € TOCUTh BUCOKOIO. Y 3B’S3KY 3 IIUM OCO-
OJMBO aKTyaJIbHO yAOCKOHAIOBATH 3aKOHO/IaBCTBO
PO JIep’KaBHY CIYKOy B YaCTHHI 30€peIKCHHS Ka-
JPOBOTO CKJIaTy JEp:KaBHOI CIyXOHW, «yTpHMaH-
HS» Ha T0CaJax JepXKaBHOI CIyXOH, rapaHTifix
3aXUCTy TpaB JEpKaBHUX CITy)KOOBIIIB, CTBOPEH-
HI MPUBAOIMBUX YMOB IPOXO/UKCHHS JEpP>KaBHOI
CITYXKOH.

KonkypcHi mporuenypu Ha mocaau AepixaBHOL
City>kOu OysH 3yNMHEH1 CIIOYaTKy y 3B’ SI3Ky 3 MaH-
nemietro COVID-19, a morim 4epe3 npaBoBUil pe-
KM BOEHHOTO CTaHy. Lle HeraTuBHO MO3HAYMIIOCS
Ha TPOQECciHHOCTI KaapoBOTO CKIAAy Jep KaBHOI
CITy’KOU, OCKIIBKH B YMOBAaxX 3yNMHEHHX KOHKYp-
CHHX IPOIEYP MOAOIAHHS «IIPOXiTHOTO Oap’epy»
Ha M0Ca/iy JIep’KaBHOI CIyKOU BUMarae JiuIe Biji-
MOBIAHOCTI MPETEHICHTA 3aKOHOJaBYUM BUMOTaM,
a He Bi101p HaWOLIBII TIpodeCciHHUX MPETEHICHTIB
cepel KOHKYpCaHTIB. Y Takuil HEMpo30pHii crocio
y Tmepion i MpaBOBOTO PEKUMY BOEHHOTO CTaHY
npusHaueHo 25% pepikaBHUX ciyxOoBmiB. Ha-
pa3i MUTaHHS BiTHOBJICHHS KOHKYPCIB mepeOyBae
Ha eTarli po3B’si3aHHs, ajie TIaHy€eThCs, MO0 iX Bij-
HOBJICHHSI TPUBAaTHME€ 3aHAATO TPUBAIUN TeEpiof
yacy — 10 noyarky 2028 poky.

[Iporiec KOHKYpCHOTO BiOOpYy Ha JAepiKaBHY
ciyxOy moTpedye yIOCKOHAJIEHHS BiJITOBITHO
710 peastiii Ta BUMOT 4acy, a TaKOXK 3 YpaxyBaHHSIM
MIEBHOTO HAMpalbOBAaHOTO JOCBIAY B I[bOMY ITH-
tanH1. KOHKypCcHa mponeaypa Mae CpolLyBaTucs,
a CTPOK 1i POBEJIEHHs — CKOPOTUTHUCA. PexoMeH1y-
€MO PO3IVISTHYTH MOXKIIUBICTB 30UTBIIIEHHS KIJIBKO-
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CTi IHCTPYMEHTIB 1 CTOCO01B 3aMillIeHHS BAKAHTHUX
1ocaj, 30KpeMa, CIPOCTUTH IMPOLEnypy MpOXo.-
JKEHHSI KOHKYpCY Ha Mocaay Uil TUX, XTO paHime
IpaloBaB HA JepKaBHIN Clly:k01 Ta Mae HaMmip Ho-
BepHyTucsi. Ha mocanu kareropii «B» KoHKypcHa
mporierypa Mae OyTH OiJTBII THYYKOI0, HIXK Ha 1HIII
KaTeropii mocaJi, a TakoXk JOPEUHO PO3TIISTHYTH J10-
[UTBHICTD 3MEHIICHHSI OOMEKEeHb IS IepyKaBHUX
ciTy>k00BIIIB KaTeropii «B» Tomo. Bapra miarpum-
KM TIPOIO3UILiS TIPO 3alpOBa/DKEHHS BHYTPIIIHIX
KOHKYpCIiB, TOOTO B110OpY KaHIUJaTa Ha 3alHATTS
MOCaJIH JICP’KABHOI CITY)KOU B JIep)KaBHOMY OpraHi
cepen AepKaBHUX CIYKOOBIIIB IIbOTO AEPKABHOTO
oprany. JIOIITBHO TAaKOXK BPAaXOBYBaTH CIPOMOXK-
HICTb JIep’)KaBHUX OPraHiB Pi3HUX PiBHIB JI0 opra-
Hi3aIii Ta IpoBeIeHH KOHKYpCiB [2].

OcoOmuBy yBary motpiOHO mpuaiauta Kowi-
cii 3 MUTaHb BUILOTO KOPIYCY JEPKaBHOI CIIy>KOU
Ta ii mpaBoBoMy cratycy. Lls incTutynis norpedye
BIJTHOBJICHHSI CYCIIJIbHOI JIOBIPH 3aBISIKM 3MEH-
IIEHHIO TOJITUYHOTO BIUIMBY Ha ii JiSJIbHICTb.
[Insxu ymoCKOHaJIEHHsS! IPABOBOTO PETYIIIOBAHHS
il opramizamii Ta IiSUTBHOCTI MarOTh OaszyBaTHCS
a00 Ha 3MiHI1 MiIXOIB 10 (OPMYBAHHS TI0CATOBOTO
ckiany miei Komicii (BKJIOUaOYM JIEMONIITU3AIIIIO
il mocaloBOTO CKJIaAy 4M 30aJlaHCyBaHHS MOJIITHY-
HUX BIUIMBIB), a00 Ha 3BEJICHHI TOBHOBaXeHb Ko-
MICIi 10 OILIHKH JIUIIIE€ TPHOX BUMOT 110 KaHIHIaTIB
Ha mocaau (CTpareriyHe OAYeHHs, PO3YMiHHS TIO-
JITUKYU y BIATMOBITHIN cdepi, ynpaBiIiHHSI 3MiHAMA
Ta IHHOBAIIISIMK) 3 TIEPEIaveto OIIHKU IHIITNX BH-
MOT 1HIIIUM 1HCTUTYIiSIM.

Takox KoMicist 3 mUTaHb BUIIIOTO KOPITYCY JEp-
JKaBHOI CIIy’k0M Mae OyTH €MHOIO I BCIX Opra-
HIB JIep’KaBHOI BT, /i€ TIPOBOAATHCS KOHKYPCH
Ha TIOCaau JCpKaBHOI CIyXOW Karteropii «Ay.
[it BapTO 3aKOHO/IABYO TIOBEPHYTH MOBHOBAKEHHS,
SKUX BOHa Oyna mo30aBiieHa, 30KpeMa, HaJaHHS
3rofii Ha JIOCTPOKOBE 3BUIBHEHHS 3 IMOCaJ Kare-
ropii «A», mepeBeileHHs] MK MOCaaMu KaTeropii
«A» Ta iH.

binbme yBaru notpiOHO npuaiiaTH 3a0e3neueH-
HIO CTaJOCTI MPOXO/DKEHHS JCpKABHOI CITyXKOW.
30KkpemMa, eKCHepTH KOHCTAaTyloTh, IO JAMCLUILII-
HapHI MMPOBA/DKCHHS MIOAO JIEPKABHUX CITYy>KOOB-
IiB ¥ MNPUTATHEHHS iX 0 JUCHUILIIHAPHOI Bij-
MOBIIAJILHOCTI HE 3aBKIU € HeylepeIKeHUMHU
Ta BUIBHUMH BiJ] TIOJITHYHOTO BTpy4YaHHs. Tomy
BHCJIOBIIIOETHCSI TIPOTO3MILIS, SKa BapTa yBarw,
MEPEeUTH 10 MojeNi (YHKIIOHYBaHHS THCITUTLII-
HapHUX KOMICiii HE B TOMY Jep)KaBHOMY OpTaHi,
JIe TPOXOIUTH CITYy>KOy Jep>KaBHHM CITyKOOBelb,
CTOCOBHO SIKOTO Oy/Je pO3MIsSAaTUCs JUCIMILITIHAP-
Ha crpaBa, a y Bumomy (abo B HamionamsHOMYy
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areHTCTBI YKpaiHU 3 NMUTaHb JEPKABHOI CIYy>KOM  PILIIyBaTUMYTHCS LUIAXOM CYMJIIHHOIO BUKOHAHHS
y pasi BiICYyTHOCTI BUIIOTO) [2]. YHHHOTO 3aKOHOJIaBCTBA, PO3YMIHHSAM Ta mpode-
ToOTO, AMCHUIUTIHAPHI TPOBADKCHHS MIOAO  CIHHUM CHPUWHSATTAM MPAKTHKAMH THUX TPaBHIIb-
JICp)KaBHUX  CIY)KOOBIIB 1 11X TPUTATHEHHS HHUX TEOPETUYHUX MOJOKEHB, IKi B HBOMY 3aKiajie-
JI0 JUCHMILIIHAPHOT BIAMOBITAJIBHOCTI TMOBHMHHI  Hi, Ta IX BAKOPUCTAHHSAM Y IPAKTHYHIHN AiSUTBHOCTI,
OyTH 3aXWIICHUMH BiJ| MOJITHYHOTO YHM IHIIOTO A HE HAMAraHHsAM iX OOXOAMTH YU 3MIHIOBATH «ITiJ
cy0’exTHBHOTO BTpy4aHHs. Kpim 1poro, omHiero ce0e», Ha BIACHUI pO3Cy.
3 IPUHIIMIIOBUX YMOB BiTHOBJICHHS JTOBIpH JI0 JIep- BucHoBkH. 3MIIHEHHIO CHCTEMHU JEpiKaBHOI
KaBHOI CITy)kOHW, il TPECTHKHOCTI € HAaJCKHUW  CIy>KOHM CIpPUSTUME MPO30pUi KOHKYPCHHIA BiIOIp
3aXUCT JICP)KAaBHHUX CIIY>)KOOBIIIB BiJl CBaBUIBHMX  Ha YCl MOCAJM JEP>KABHOI CITy>KOH, a TaKOXK 3a0e3-
3BUIbHEHb. NeYeHHs CTa0LIBHOCTI Ta 3aXUIIEHOCTI Jep KaBHOT
Po3poGisitoun 3minu 10 3akony Ykpainu «llpo  cimyx0u, 3poctanHs piBHs ii mpodecionamizarii.
nepkaBHy ciyxOy» [3], pekomenayemo 30epertu  lLle, B CBOIO uepry, MiJHIMaTUMe PiBEHb JIOBIPH
Horo 0a30Bi KOHIENITyaJIbHI TTOJIOKEHHS, IO 3a-  JI0 Aep’KaBHOI ciryx0u. Po3pobistoun 3minu a0 3a-
KiazeHi B Hboro B 2015 pomi. Ampke n0cBia BHe- KoHy Ykpainu «IIpo nepxaBHy ciyxOy», BapTo
CCHHS B HBOTO JICSKUX 3MIiH y HACTYITHI POKA OyB TIPYHTYBATHCS Ha HOTO KOHIIETITYyaJbHHUX iJesX, 3a-
HE 3aBXIU BJAJINM. YJOCKOHAJEHHS 3aKOHO/AaB-  KiajaeHux y 2015 pori, y ToMy 4uCiIi OBEpHYTH
CTBa Ma€ OPIEHTYBATHUCS Ha MOMOJIAHHS «KaJPOBO-  OKPEMI 3 BTPAUCHUX MOJIOKEHbD.
TO TOJIONY» Ha JAepKaBHii Ciry»k0i, MOBEpHEHHS J0- VYV 3akoni Ykpaiaun «IIpo mepkaBHY cIyxkOy»
BIpH I'POMAJSIH J0 1HCTUTYTY JIEp’KaBHOI CIIy’KOW, MPOMOHYeMO: 1) yZOCKOHAIWUTH TPABOBHU CTATyC
CTAJIOCTI ii MPOXOMKCHHSI, OOMEKEHHSI MOXKJIMBO-  HallioHaIbHOTO areHTCTBa YKpaiHu 3 MHUTaHb JAep-
CT1 CBaBUIbHUX 3BUIbHEHb YEPE3 3MIHU CTPYKTYpH, JKaBHOI CIy»Ou, M030aBUBIIM HOro HEBIACTHUBUX
mTary 4d CKOpodeHHA mnocanu. [Ipym nboMy Ha- TOBHOBaXEHb; 2) MEPEVISIHYTH HEpeliK BUHSATKIB,
MPsIMHM Ta TIPOIIO3UIIT MO0 PO3BUTKY JEPKABHOI  Ha AKi HE MOLIUPIOETHCA 1Sl IIHOTO 3aKOHY, Ta CKOPO-
CITy’)kOM MAlOTh MOMUISATHCS BCiMa CTEHKXOJZepa-  THUTH HOTO, 3) YIOCKOHAJIMTH KOHKYPCHY MPOIEYPY
MU (TpoMajsTHaAMH, SIKi B3a€EMOIIFOTH 13 IEp)KaBHHU-  BCTYIy Ha JIEp)KaBHY CIIy’KOy Ta CKJIaJa i TOBHO-
MU CITy’KOOBISIMH 200 XO4yTh HUMHU CTaTH, MOJi- BakeHHs Kowmicii 3 mUTaHb BUILOTO KOPITYCy Jep-
TUKaMH, CaMHMH JICP’)KaBHUMHU CIIY>KOOBIISIMH),  JKaBHOI CITy»Ou; 4) BiIMOBUTHCS BiJI KOHTPAKTHOI
a TaKoX 3J1MCHIOBAaTHCS B 3arajJbHOMY KOHTEKCTI (OpMH JepkaBHOI CIy:kOM; 5) 3abe3neuutu cra-
i mapanenpHo 3 peopMaliifHUMU MPOIlecaMy BCi-  JIICTh MPOXOUKEHHS JIepKaBHOI CITy>KOU, 30Kpema,
€1 myOnmiyHOi ajmiHicTpanii (30kpema, pedopMU  YIOCKOHAIUTH 1HCTUTYT AMCIUIUTIHAPHOI BiAIMOBI-
MiHICTEPCTB Ta peGopMH JeTieHTpaTi3allii). JAITHOCTI JIEP’KaBHUX CITYKOOBIIIB Ta TMPOIELYPY
KpiMm mpoanamizoBanux mpoOieM IHCTUTYTY TPUTITHEHHS A0 Hei. Bapto mam’statu, mo He BCi
JIepKaBHOI CITyOH, ICHYIOTh TakoXkK iHmI. OmHAK,  TIXOJH, IKi 3aCTOCOBYIOThCS B O13HEC-CEPEIOBHILI,
3BEPTAEMO YyBary, 10 HE BC1 BOHH MOTPEOYIOTh BU-  JOIIBHO MEPEHOCUTH HA JIEP>KaBHY CITYKOYy.
pIIIEHHS LUISIXOM BHECEHHS 3aKOHOAABYUX 3MiH. [lopanpie gocaiaKeHHs] MPoOIeMaTHKU TOJs-
YactuHy HasgBHMX NOpoOJeM MOKHA BHPIIIMTA TaTUME B 30CEPEKEHHI yBaru Ha KOKHOMY 3 Ha-
[UIIXOM YAOCKOHAJICHHS MIJ3aKOHHUX HOPMAaTHB-  BEICHUX HAIpPSMIB PO3BUTKY 3aKOHOJABCTBA TIPO
HO-TIPAaBOBHX aKTiB. € W HU3KA MpoOieM, sKi BU- JIepKaBHY CITyKOy.
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Jlepeus B.A. HATIPSIMH PO3BUTKY 3AKOHOJABCTBA PO JIEP)KABHY CJIYVKBY YKPATHM

B crartiananizyerbcs HU3Ka mpooiieM Ta 3MiH, IKUX IOTpedye iepkaBHa Ciry:k0a YKpaiHu, a TAKOXK 3alIpONOHOBAaH1
HanpsIMU IX 3aKOHOJABYOTO BUPIIIEHHs. 3a3HAYA€ThCs, 110 YACTUHA 3 MPOOIEM 3a/IUIINIACS HEBUPIIICHOO LIE 3
JIOBOEHHOTO Nepiofly, a YaCTUHA BUHUKIIA B YMOBaX >KUTTS KpaiHU Mijl 4ac MOBHOMACIITAOHOT BiliHHU.

Harononryetscs, 110 IepeHeCeHHs Ha AePAKaBHY CITy»KO0y BCiX MiJXO/IB, 1110 3aCTOCOBYIOThCS B O13HEC-CEPELOBHILL,
CIIPUIMAETHCSI JOBOMI HEOJHO3HAUHO Ta HE € IPaBUILHUM. J{eprkaBHE yIIPaBIIiHHS Ta yIIPABIiHHS B O13HEC-CEPEJOBHII —
pi3Hi 1 3a MPU3HAYEHHSM, 1 32 METOI0, 1 38 METO0JIoTi€l0. TOMY HaBiTh 32 YMOBH «3allO3UYEHHSD 13 Oi13HEC-CEKTOPY
Oinbin cyyacHoro HR (minbip mepconany, MoTuBalist) Ta 1udposizamii mporecis, BAKOPUCTAHHS JESKUX METOMIB 1
1AXO/IIB, SIKI 3apeKOMEHAYBaIU cede B Oi3HeCi, MOXKe MPU3BECTH A0 HEHAJISKHOI peanizanii GpyHKIiH nepkaBu.

30cepeKeHo yBary Ha TaKuX KJIIOUOBHX MPpoOIeMax IHCTUTYTY epakKaBHOI CiIyk0u: BUKOHaHHsI HallioHanbHUM
areHTCTBOM YKpaiHU 3 MUTaHb JACP:KaBHOI CIIyKO0HM HEBIACTUBOI oMy (GyHKIIT popMyBaHHS AepxKaBHOI MOIITUKHY,
npobnemu oprasizaunii Ta aisnbHOCTI KoMicil 3 MUTaHb BUIOTO KOPIIYCY AEP:KaBHOI CITy>KOU, «KaIpOBHH Tonom
Ha JICpKaBHIM Ciyx0i, HEJOCKOHAIICTh KOHKYPCHHX MpPOLEAYp Ta iX 3yMHMHKA, HASABHICTh 3HAYHOI KiIbKOCTI
BUKJIIOUCHB, Ha SIKI HE MOLIMPIOETHCS st 3akoHy Ykpainu «IIpo aepxkaBHy ciyxk0y», IpoOIeMy AUCIUILTIHAPHUX
MIPOBAKEHB 1010 ACP’KAaBHUX CITY>KOOBIIIB Ta iH.

3po6eHO BUCHOBOK, III0 3MIIHEHHIO CHCTEMHU JIEP>KaBHOI CITy>KOHM CIIPUSTUME MPO30pUil KOHKYpPCHHI Bif0ip Ha
yci mocaau AepkaBHOI CIIy>KOH, a TAKOXK 3a0€3MEUCHHsSI CTAOLIbHOCTI Ta 3aXMIIEHOCTI ICP)KaBHOI CITY»KOU, 3pOCTaHHS
piBHs i mpodecionamizarii. Lle, B cBoro depry, miHiMaTUMe piBeHb JOBIPH [0 Iep>kaBHOI Ciryk01. Po3pobisioun 3MiHn
10 3akoHy Ykpainu «[Ipo jaepikaBHy ciyx0y», peKOMEHIYETbCs 30eperti Horo 6a30Bi KOHIIETITYaJbHI TTOJIOXKEHHS,
110 3aKJiazieHi B Hboro B 2015 potii, a Takok BHOCUTBHCS HU3KA MPOIMO3ULIN 3 METOIO HOro BIOCKOHAICHHS.

KurouoBi ciaoBa: nepxaBHa ciyx0a, AepkaBHi cinyxOoBui, HauioHanbHe areHTCTBO YKpaiHM 3 NUTaHb
JepxaBHOI ciy>x0u, KoMicisi 3 MUTaHb BUILOTO KOPIYCY JAEpXkaBHOI CIIy:KOM, KOHKYPCHUH BiaOip, omiara mpari
Jiep>KaBHUX CIy>KOOBLIB, JUCHUILIIHAPHI IPOBAIKEHHS, YIOCKOHAJIEHHS 3aKOHOJABCTBA IIPO JIEPKABHY CIIykKOy.

Derets V.A. DIRECTIONS OF DEVELOPMENT OF LEGISLATION ON CIVIL SERVICE OF
UKRAINE

The article examines a number of current problems in the civil service of Ukraine that require legislative
solutions. Some of them have remained unresolved since the pre-war period, and some occurred in the conditions
of life in the country during a full-scale invasion. As noted in the Strategy on Reforming Public Administration for
2022-2025, approved by the Cabinet of Ministers of Ukraine’s order of July 21, 2021 Ne 831-r, certain provisions of
the Law of Ukraine “On Civil Service” require significant improvement.

The article emphasizes that in recent years there has been an attempt to transfer approaches used in the business
environment to the civil service. In the process of improving the legislation on the civil service, it is recommended
to abandon this trend. Public administration and management in business are different in purpose, objective and
methodology. In this context, among other things, the contractual form is inappropriate for civil service. Therefore
the relevant provisions of the Law of Ukraine “On Civil Service” in this part should be revised.

It is advisable to deprive the National Agency of Ukraine on Civil Service of inappropriate powers to form state policy,
since such powers are inherent to the ministry. It is recommended to reduce the list of exceptions from the scope of the
Law of Ukraine "On Civil Service", since the institution of civil service should have unified legislative regulation.

It is noted that the civil service system of Ukraine is currently experiencing a personnel shortage. The number
of people wishing to enter the civil service is low even in the conditions of suspension of competitive procedures
for positions, while staff turnover is quite high. In this regard, it is especially urgent to improve the legislation on
civil service in terms of preserving the civil service personnel, “retention” in civil service positions, guarantees for
the protection of the rights of civil servants, and the creation of attractive conditions for passing the civil service.

The process of competitive selection for civil service needs to be improved in accordance with the realities and
requirements of the time, as well as taking into account certain experience gained in this matter. The competitive
procedure should be simplified, and its term should be reduced. Transparent competitive selection for civil service
positions will strengthen the civil service system.

Special attention should be paid to the Commission on the Higher Civil Service Corps and its legal status. It
should be single for all state authorities where competitions for the category “A” civil service positions are held. It
should be legally restored to the powers that it was deprived of, in particular, granting consent for early dismissal
from category “A” positions, transferring between category “A” positions, etc.

Disciplinary proceedings against civil servants and bringing them to disciplinary liability must be protected from
subjective interference.

It was concluded that when drafting amendments to the Law of Ukraine "On Civil Service", it is worth basing
it on its conceptual ideas laid down in 2015, including returning some of the lost provisions, as well as solving the
outlined problems.

Key words: civil service, civil servants, National Agency of Ukraine on Civil Service, Commission for the Higher
Civil Service Corps, competitive selection, remuneration of civil servants, disciplinary proceedings, improvement
of civil service legislation.
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®IHAHCOBE 3ABE3NEYEHHS SIK TAPAHTIS PEAJII3ALIIL
IMPABOBOT'O CTATYCY OPTAHIB IIYBJIIYHOI BJIAIX

IMocranoBka npobuaemu. CyyacHuil etan zep-
KABOTBOPEHHS B YKpaiHi XapaKTepU3y€eThCs OJTHO-
YaCHHUM MOCHJICHHSIM BUMOT 110 €()eKTUBHOCTI, ITPO-
30pOCTi Ta MA3BITHOCTI OpraHiB MyOIiuyHOT BiIa U
1 TIepMaHCHTHUM HeIOo(iHAHCYBAHHAM OiIBIIOCTI
3 HuX. [IpuHuMn ¢iHaHcoBOI caMOCTIMHOCTI Mic-
LIEBOTO CAMOBPSIyBaHHS U JOCTAaTHOCTI pecypciB
JUI BUKOHAHHSI TIOBHOBa)XKEHb OpTaHAMHM JIEpKaB-
HOIT BJIaJI € OCHOBOIO T €EKTHUBHOCTI MISIILHO-
CT1 OpraHiB ImyOIiYHOI BIIJH, MPOTE HA MPAKTHUILL
JIOBOJIi 4acTO LEH MPUHIUI 3AIUIIAE€THCS TIEBHOIO
MIpOIO JIeKJIapaTUBHUM.

3arajioM, aKTyaJbHICTh TEMH 3yMOBIIECHA
HU3KOKO 00 €KTMBHUX 4HMHHHKIB. [lo-mepe,
[le CHUCTeMHa Kpu3a (iHAHCOBOTO 3a0e3MeueHHs
opraHiB fepxaBHoi Biaau. Ilepmanentae Henodi-
HAHCYBaHHS CYJOBOI CHCTEMH, TpOKyparypu, Ha-
IIOHAJILHOT TOJIIIT Ta 1HIIMX OPraHiB JEepP KaBHOI
BUKOHABUOI BJIAagy MPHU3BOAUTH 110 (HaKTHUYHOTO
3BY)KCHHS X KOHCTUTYIIITHUX OBHOBa)KeHb. Bin-
3HAYUMO, 1110, HANPUKIAA, 3TiAHO 3 OQIiliHHUMH
naHuMu 2023 poKy «IHIIUM Ba>KJIMBUM JKEPEIIOM
JIOXOMIB JIEPKABHOTO OIOMKETy ... CTaJdHM KOUITH,
OTpUMaHi YKpaiHOI y BHIVISAI MIDKHApPOIHOI J0-
moMorH (TpaHTiB): X 00CST 3a MiJCYMKaMHu POKY
CTaHOBUB 425,4 Mmipa rpuBeHb» [6].

[To-npyre, e BiitHa. B yMoBax BO€HHOTO CTaHy
(2022-2025) BinOynacst HaaueHTpamizamisa (inan-
COBHX PeCypcCiB, 3HaUHE CKOPOYECHHS JIOXO/IB MicC-
LIEeBUX OIODKETIB (Uepe3 BTpaTy TEPUTOpiH, 3HU-
IeHHS 1HQpacTpykTypu Ta iH.). BomHouac came
OopraHd MyOJIiYHOI BJIaJM Ha MICIISIX CTaJH KITIO-
YOBUMH Cy0’ €KTaMU HAJAaHHS MOCIYT HACEJIEHHIO,
TyMaHITapHOI JOTIOMOTH Ta MailOyTHBOI BiIOYyI0-
BHU, 110 POOUTH MUTAHHS iX ()IHAHCOBOI CIIPOMOK-
HOCTI BOKJIMBHUM ISl HAIlIOHAJIBHOT O€3TeKH.

[To-TpeTe, 1e eBpormeichbka iHTETparis Ta BU-
KOHAaHHS MDKHApOJHUX 3000B’s3aHb. Yroga Tpo
acoriamiro 3 €BponeiicbkuM Cor030M Ta HasSBHICTb
CTaTyCcy KaHAMJaTa Ha BCTyN 10 €BpOMNEHCchKOro
Coro3y, pexoMeH/alii Beneriicbkoi koMicii, cTan-
naptu SIGMA BumararoTh peanbHOro, a He (op-

22

MaJIbHOTO 3a0e3rneueHHst (hiHAHCOBOI aBTOHOMIi
MICIIEBOTO CaMOBPSITyBaHHs Ta HE3aJICKHOCTI CY-
JIOBOI BIIAJIH.

[To-ueTBepTe, 116 KOHCTUTYIIHHO-TIPABOBI KOJIi-
311 Ta cygoBa npakTuka. Pimenns KonctutyuiitHo-
ro Cyny Ykpainu (30kpema Ne 3-p/2020 [8]) Bkazye
Ha HEKOHCTUTYILIMHICTh CHUCTEMaTHYHOIO HEO0-
¢diHaHCYBaHHS OpraHiB BJIagH, OIHAK MEXaHI3MH
peaNbHOTO BUKOHAHHS TaKWX pIMICHb BIJICYTHI.
Binrak, BHHWKae HEOOXITHICTH TEOPETUYHOTO
nepeocMucieHHss  (piHaHCOBOro  3abe3reveHHs
HE SIK «TEXHIYHOTr0» MUTAHHS OIOMKETHOI MOMITH-
KM, a caMe SIK HEeBiJI'€EMHOI CKJIaJJOBOI TIPaBOBOTO
CTaTycy oprany IyOai4HOi BIau.

Takum 4uHOM, TOCIHIKEHHS (DiHAHCOBOTO 3a-
Oe3TeyeHHsl sIK KOHCTUTYIIHHO-TTPABOBOT TapaHTii
peaiizaliii MpaBOBOrO CTaTryCy OpraHiB ITyOJid-
HOI BIIQJM € aKTYaJIbHUM SIK Y TEOPETUYHOMY, TaK
1 B IpaKTUYHOMY BHMipi. BoHO cripsimoBaHe Ha 1o-
JOJIAaHHSI PO3PHUBY MK MPOTOJOUICHUMH KOHCTH-
TYUIHHUMH TPUHIMIIAMA Ta PEAbHUM CTaHOM
cipas, GOpMyBaHHS JI€BUX MEXaHI3MiB (piHaHCO-
BOT aBTOHOMI{ Ta BiJIMOBITaTbHOCTI JICPKaBH 32 Ha-
JIS)KHE pecypcHe 3a0e3MeYeHHs BCiX TUIOK 1 PiBHIB
myOJIIyHOT BJIaiv B yMOBaX Cy4yaCHUX BUKIIUKIB.

Meta nociigKeHHs] — TEOPETHYHE OOTPYHTY-
BaHHS Ta 3arajibHO NpaBoBa KBamidikamis (iHaH-
coBOro 3a0e3neueHHs sIK HEeBiJ €MHOI CKJIaJ0BOi
MIPABOBOTO CTATyCy OpTaHiB JEepKaBHOi BUKOHAB-
401 BJIAJIN.

AHaJi3 ocTaHHIX JOCHiKeHb i myOaikamiii.
[Tutanns (inaHncoBoro 3abe3neueHHsl OpraHiB my-
O114HOT BIIaJM K KOHCTUTYIIMHO-IPaBOBOI rapaH-
Tii peanizamii iX MPaBOBOTO CTATYCy 3aJIMIIAETHCS
OJTHUM 13 HEJOCTAaTHBO PO3POOJIEHUX y BITUM3HSA-
Hill FOpUAMYHIN HayIli, 0COOTMBO MO0 IEHTPATb-
HUX Ta IHITUX OPTaHiB JepKaBHOI BUKOHABYOI BJIa-
JU. BibIIicTh HasBHUX JOCIIKEHB 30CEPEKCHA
abo Ha (hiHAHCOBIM aBTOHOMIT MiCIIEBOTO CaMOBDSI-
JyBaHHs, 200 Ha OIOKETHOMY 3a0e3IeueHH1 Cy/10-
BO1 BJIaJin, TOAl K (piHAHCOBE 3a0€3IEUCHHS caMe
BUKOHABYOI TIIKM BJIaJd Ha JEPKABHOMY piBHI
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PO3TISAIAETHCS TIEPEBAYKHO B KOHTEKCTI OOKET-
HOTO Ta ()IHAHCOBOTO TPaBa, a HE aJIMIHICTPATHUB-
HO-TIPaBOBOT'O CTaTyCy BiJMOBITHUX OPraHiB.

TeopernuHi OCHOBU MarepiajibHO-(DIHAHCOBUX
rapaHTiii JiSJIBHOCTI OpraHiB BUKOHABYOI BIa-
JIM 9acTKOBO BUCBITIIEHO B poborax O. M. ban-
nypku, M. CaBumHa, sSKi aHATI3YyIOTh TPaBOBUI
CTaTyC LEHTPAJIbHUX OPraHiB BHKOHABYOI BIIAJH
Ta iX Miciie B cucreMi oty Biaau. [Ipore dinan-
coBe 3a0e3MeueHHs B IMX MpalsiX pO3MISIAETHCS
SIK TIOX1THAM, TEXHIYHUH eJIEMEHT, a HE sIK TapaHTis
peasizanii TOBHOBaXKEHb.

3HauHy yBary KOHCTUTYILIIHO-TIDaBOBUM 1 Te-
OpETHKO-TIPAaBOBUM 3acajiaM (YHKIIIOHYBaHHS Op-
ra"iB myOmiyHOI BJIATM B EKCTPAOPAMHAPHHX
yMoBax mnpuiaiieHo y npausx A. Kydyka. 3okpe-
Ma, O. 3asropoans ta A. Kydyk po3nIsagaroTh
nyOJiuHe YIpaBiIiHHA B YMOBAax INPaBOBIAJS de-
pe3 mpusMy metomoyoridyHux 3acan [1, c. 41-45].
A. Kydyk B akcioJOTIYHOMY acleKTi aHai3ye pe-
(opMyBaHHS yOIIYHOTO YNpPaBIiHHA MiJ] Yyac BO-
eHHOro ctany [4]. Y cniBaBropctsi 3 B. Ilekapuy-
KoM, A. KyuyK akIeHTY€, 1110 B €KCTPAOPIMHAPHUX
YMOBax CTaTyC OpraHiB IyOIi4HOI BlIaH, 30KpemMa
BHKOHABYOI T1JIKH, 3a3HAE CYTTEBHX TpaHCchopma-
miit [5, c. 17-21].

OxpeMi acmekTH NPOOIEMATHKU JOCTaTHOCTI
OrO/KETHOrO (piHAHCYBAaHHS LIEHTPAJIBHUX Opra-
HIB BUKOHABYOi BJIaJM B YMOBAaX BOEHHOTO CTaHY,
00MEXKEHOCTI pecypciB 3HalluIa BigoOpaskeHHS
B myOuikamisx Takux asropiB sk O. I'ermanens,
N. Kopo6mosa, O. Mapuenko, f. [Tymak, 1. PeBak,
B. Pomanis. Sk Bim3naudae J[. KopobimoBa «exoHo-
MiKa KpaiHa B yMOBax BiliHM HalliJieHa Ha BUPIIIEH-
TepiaibHE-TeXHIYHE 3a0e3MeUeHHs, MPOI0BOIYIA,
MeAMYHA Ta COIlialbHA JIOMOMOTa apMii Ta Tpo-
MazsHaM. Bin GiHaHCyBaHHS WX HampsIMiB 3aJie-
KHUThH repeMora i 0e3reKkoBa CKJIa0Ba 1CHYBaHHS
JIep’KaBM Ta iHTEpeciB HaceneHHs» [3, ¢. 143].

Bonnouac, He3Bakarouu Ha OKpemi myOmikartii,
KOMITJIEKCHOTO KOHCTHUTYI[ITHO-TIPaBOBOTO JTOCITi-
JpKEHHsI (piHAHCOBOTO 3a0€3MEeUEHHs caMe OpraHiB
Jiep>KaBHOI BUKOHABUOi BIAIM SIK YHIBEpCaJIbHOT
rapaHTii MOBHOIIHHOI peaii3amii iX MpaBOBOTO
CTaTycy y BITUM3HSHIN HayIll HE MpoBeaeHo. IcHy-
104l poO0TH 200 0OMEXKYIOThCS aHATI30M OKPEMHX
BIJIOMCTB, a00 po3misAaloTh ¢iHaHCcOBe 3abe3re-
YEeHHSI B a/IMIHICTPAaTUBHO-TIPABOBOMY UM OFO/IKET-
HO-TIPABOBOMY aCIEKTi, HE aKIEHTYIOYH Ha HOro
KOHCTUTYIIHHO-TIPABOBIM TPHPOJI Ta 3HAYCHHS
JUIs BCi€1 CHCTEMHU BUKOHABYOI BIIAJH. 3alIPOTIOHO-
BaHE JIOCIIHKEHHS MOKJIUKaHe YCYHYTH L0 TIPO-
TaJIMHy IUISIXOM CUCTEMHOIO aHamidy (hiHaHCOBO-
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To 3a0e3IeUYCHHS K HEBiJ €éMHOI KOHCTUTYIIHHOT
rapaHTii peanizallii MpaBoOBOTO CTaTyCy LIEHTPaIb-
HUX 1 IHIIUX OpraHiB JAep>KaBHOI BUKOHABYOT BIa 11
B YMOBaX CyYaCHUX BUKJIUKIB.

Buxnan ocnoBHoro marepiany. Ilepen Bu-
KJIaJIOM  pe3yJbTaTiB  JOCHTIUKEHHS BKa)KeMO,
10 Y MPaBO3HABCTBI MPaBOBHM CTaTyC PO3yMI€Th-
s SIK CYKYITHICTB MpaB Ta 000B’s3KiB, a TAKOXK 1H-
IIMX XapakTepUCTHUK. Tak, Hampukiaja, MpaBoOBUI
cTaryc 0coOM pO3IISIIAETHCS K «CHCTeMa 1 mpaB
1 000B’s13KiB, 3aKkpituieHnx y KoHcTHTYMIT Ta iHIIHX
npaBoBux akrax» [10, ¢. 19]. Ha nymky A. [Tanun-
[IMHA «TIPABOBUH CTAaTyC XapaKTepU3Y€ThCS UiT-
KOIO CHCTEMHICTIO Ta CTAOLIBHICTIO, IO ...HaJae
cy0’eKTaM BIJIHOCHMH TIEBHI TrapaHTii peami3ariii
CBOiX mpas...» [7, ¢. 97].

CrocoBHO OpraHiB myOniyHOI BIaad, 30KpeMa
OprafiB Jep>KaBHOI BHKOHABYOI BJIaJd, TOHSATTS
[PaBOBOTO CTATYCy Ma€ HCTUTYLIMHHUN XapakTep
1 BKJIFOYAE HE JIMIIE KOMIIETEHINIO (CYKYITHICTh
MTOBHOBaXCHb Ta 00OB’s3KIB), a ¥ TapaHTii camo-
CTiftHOCTI ¥ cripomoxHOcTi. JIo Takux rapaHTiit
TpaJuUIAHO BIAHOCATH MOPSAIOK (OPMYBAHHS,
MiA3BITHICTD, BIMOBIAJBHICTE Ta — 11O 0COOJIHUBO
BAXKJIMBO JIJISl HAIIIOTO JTOCIHIJKEHHS — Marepiaib-
HO-(iHaHCOBe 3a0e3neueHHs. be3 ocranHboro npa-
BOBHMH CTaTyC OpraHy BHKOHABUOi BIaJy BTpadae
CBOIO CHCTEMHICTh 1 CTaOUIbHICTD: TIOBHOBAXEHHS
3QJIMIIAI0ThCS 3aKPIIUIEHUMU HOPMATUBHO, MPOTE
ix (hakTHYHA peatizallis cTae HEeMOXJIMBOKO. TakuMm
yuHOM, (piHAHCOBe 3abe3reueHHs nepecrae OyTH
JIUIIIE TEXHIYHUM €JIEMEHTOM OIOIKETHOTO TPOIIe-
Cy i HaOyBae 3HaUEHHsS KOHCTUTYIIHHO-TIPaBOBOI
rapaHTii, BI/ICyTHICTh a00 HEIOCTATHICTH SIKOI JIe-
(dbopMye Bech IHCTUTYIIIHHIA CTATyC OpraHy.

Binrak, pinancoBe 3a0e3neueHHs OpTaHiB Jep-
YKaBHOT BHKOHABYOI BJIaJIM B 3arajibHO MPaBOBOMY
BUMIpi HE 3BOIUTHCS 10 CYTO OIOMKETHOTO Me-
XaHI3My pO3MOALTY acUrHyBaHb. BOHO BHCTymae
MarepiaJbHOI0 TapaHTI€l0 1HCTUTYLIHHOI CIIpo-
MOYKHOCTI BUKOHABYOI T'UIKH Biamu, 0e3 Kol dhop-
MaJIbHO 3aKpIiIUICHI MOBHOBAKEHHSI 3AJIUIIAIOTHCS
nexinapatuBHuMH. Konctutyuidinuit Cyn VYkpai-
HU y HM3I pillleHb C(HOPMYIIOBAB YIiTKY IpaBO-
By NO3MINIO: CHCTEMaruyHe Heao(hiHAHCYBaHHS,
0 YHEMOKJIMBIIIOE BUKOHAHHS OPTaHOM CBOiX
KOHCTUTYLIHHO 3HAa4YyIIuX (QyHKIH, Mopyurye
MPUHIUIT TIOAUTY BiIaad Ta OOOB’SI30K JepKaBU
JISTH JIMIIe HA TIJICTaBi, B MeXaX NMOBHOBAXEHb
Ta y cnocio, mo nependadeni Koncrutyuiero 1 3a-
KOHamMH YKpaiHu.

Binznaunmo, mo Koncruryuist Ykpainu, He mic-
TSYM NPSIMOI HOPMM TIPO TapaHTOBaHe (iHAHCY-
BaHHS OpraHiB BUKOHABYOI BIIaJM (HA BIAMIHY Bif
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CYIOBOI TIIKH), TUM HE MEHII OIOCEPEaKOBAHO
BKJIIOUa€e (hiHAaHCOBE 3a0e3MEeUYeHHs /10 CUCTEMHU
KOHCTHTYLIWHUX TapaHTii X aisibHOCTI. O00B’s-
30K JIep’KaBU 3a0e3MeyyBaTH BUKOHAHHS JIepKaB-
HUX TpOTrpaM €KOHOMIYHOTO 1 COIaJIbHOTO PO3-
BUTKY, 000POHO3aTHOCTI, 3aXHCTy IpaB i cBOOO
JIIOMHM TTOKIaaeThest came Ha Kabiner MinicTpiB
[2] Ta mignmopsiaKoBaHi HOMY OpraHH, & BAKOHAHHS
mux (QYHKIH HeMOxJMBe Oe3 BiIMOBIIHOTO pe-
CYpCHOTO 3a0€e3IeUeHHS.

BiagcyTHicTh 3aKOHOABYO BHU3HAYEHUX MiHi-
MaJbHUX HOPMATUBIB (DIHAHCYBAHHS CTBOPIOE
CUTYaIlil0, 32 SKOI PiBEHb ACHTHYBAHb 3AJICKUTh
BHUKIIFOYHO BiJl TIOJITUYHOI KOH FOHKTYPH, IO CY-
MIEPEYNTh IPUHITUITY TIPABOBOI BU3HAYEHOCTI Ta iH-
CTUTYIIIHOI CTaOUTLHOCTI BUKOHABUOI Biaju. Ta-
KM CTaH He MOBMHEH OyTH BIACTMBHI MpaBOBId
JiepKaBi, OCKUIbKH MEPETBOPIOE KOHCTUTYIIIIHO 3a-
KpITUIEHY KOMITETEHI[iI0 OpraHiB BUKOHABYOI BT
Ha 3QJIEKHY 3MIHHY TapIaMEeHTCHKOi OUIBIIOCTI,
(aKTHYHO HIBEJIIOI0YM KOHCTUTYLIHHUM MPUHIUT
TOJTUTY Ta B3AEMHOTO CTPUMYBAHHS 1 MMPOTHUBAT Ti-
nok Biiaau (ct. 6 Konctutyii Ykpaiam).

3amicTh CTaOUIbHOI IHCTUTYLIHHOI CIIPOMOXK-
HOCTI, nependadenoi OCHOBHUM 3aKOHOM, (popMy-
€TbCs T1I0pUHA MOJEIIb, Y K1 BUKOHABUYA Biaja
30epirae ¢opmManbHy CaMOCTIHHICTD, ajie BTpadae
peanbHy 37aTHICTh BUKOHYBATH TMOKJIA/IeHI Ha HEl
¢GyHKIIT 0e3 IOpIYHOTO TOJITHYHOTO «TOPTY»
3a OIO/DKETHI pecypcH, L0 He JIUIIE TOCIa0Ioe
€(eKTUBHICTh JIEP’)KAaBHOTO  YIpaBIIHHA, alie
W CTBOPIOE CUCTEMHI PU3HMKH MOPYIIEHHS KOHCTU-
TYHIHHUX TIPaB TPOMAJISH, aJKe JIep>KaBa BHUSBIIS-
€THhCSI 00’ EKTUBHO HECITPOMOXKHOIO 3a0€31euyBaTu
peaizaliio coriaTbHIX, EKOHOMIYHUX Ta Oe3IeKo-
BHX TapaHTiH, mependoayeHnx crartsamu 3, 19 Ta iH-
muMu HopMamu KoHcTuTtyii.

Biarak, BifacyTHicTh 00’€KTUBHHX, 3aKOHO/AB-
YO 3aKpiIJICHUX KPUTEpiiB MiHIManbHOTO (hiHaH-
COBOTO 3a0€3IeUeHHs] BUKOHABUOI BN € HE TEX-
HIYHUM HEIOIIKOM OFOMKETHOIO 3aKOHOIAaBCTBA,
a KOHCTUTYIIHHO-TIPABOBOIO BAJIOI0, IO MOTpedye
HETraifHOTO YCYHCHHSI.

[lono 0cobaMBOCTEH BOEHHOTO CTaHy, TO 3a-
3HaYMMO, 1110 3a BOEHHOTO cTany 2022-2025 pokiB
npiopuTH3alliss BHJIATKIB Ha 00OpPOHY 1 Oe3meKy
Oyna 00’eKTUBHO HEOOX1HOO, IPOTE BOHA OrOJIU-
Jla CHCTEMHY Bajy: 3HauyHa YaCTHHA [EHTPaTbHUX
OpraHiB BHKOHABUOI BJIAJM IMBUIBHOTO CEKTOpPY
ONMHWJIACS y CTaHi IEBHOT0 Hemo(iHaHCYBaH-
Hs. MiHICTepCTBa COLIAIBHOI MOJIITUKHA, OXOPOHHU
310pOB’sl, IHPPACTPYKTYPH, a TAKOK OpPraHu Mic-
LIEBOTO CaMOBPSIYBaHHSA NPU(POHTOBHUX 1 J€0-
KyTOBaHHUX PErioHiB OTPUMYBAJIM KOILUTH, L0 IMO-
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KPUBAJIH JIMIIE YACTHHY PO3PaxyHKOBOI MOTpeOu.
HagiTh 3axurieHi ctaTTi BUAaTKiB (3apo0iTHA TUTa-
Ta, CHEPrOHOCIT) Y HU3Ili BUTIAJIKIB OITMHUIINCH ITi]T
nuTaHHsAM. Hacnigkom ctano (akTuyHe 3ByKEHHS
MIPABOBOTO CTAaTyCy LUX OPTaHiB: MOBHOBAKEHHS,
JIeJIeTOBaHi 3aKOHOM, 30epiraymcs, ajie iX peaiza-
Iisl cTaBasia 00’ €KTUBHO HEMOXKJIMBOIO Yepe3 Biji-
CYTHICTb pecypciB.

Take cTaHOBWINE Ma€ TMIPABOBI HACIIJKH.
[To-nepie, mopyuryeTscst OanaHc TUIOK BIaIU: 3a-
KOHOJIaBYa I'JIKa Yyepe3 3aKOH Mpo AepKaBHUM Or0-
JUKET OTPUMYE IHCTPYMEHT HENpPsIMOro OOMeEkKeH-
HSl CIIPOMOYKHOCTI BUKOHaB4Oi Biaau. [lo-mpyre,
Jiep’KaBa BUSIBISIETBCS HECIPOMOXKHOIO BHKOHY-
BaTH TOKJIA/IeHI HAa Hel KOHCTHUTYIIHI 000B’513-
KM, 110 TiJIPUBAE TOBIpYy TPOMAJSH 10 IHCTUTYTIB
BJIaJM Ta CTBOPIOE 3arpo3y BEPXOBEHCTBY MpaBa.
[To-Tpete, BUHMKAE KOJi3is 3 MIKHAPOIHUMH 30-
00B’s13aHHAMHU YKpaiHu 1110710 3a0e3neueHHs edek-
TUBHOT'O ITyOJIIYHOTO aJMIHICTPYBaHHS Ta HaJIeXK-
HOTO BPSTyBaHHS.

VY 1poMy acmekTi BapTo BKa3aTH Ha CUCTEMY
opraniB  [lepkaBHOI KpUMiHAJIBHO-BUKOHABYOT
cinyx0u Ykpainu. Byayuu neHTpaJbHUM OpraHom
BHUKOHABYOI BJIaJ, L0 peaji3ye JAep>KaBHY IOJi-
TUKY Yy c(hepl BAKOHAHHS KPUMIHAJIbHUX MTOKapaHb
I ciayxk0a Mae KOHCTMTYLIHHO 3Hauyli (QyHK-
1ii: 3a0e3medeHHss 3aKOHHOCTI BigOyBaHHS TIOKa-
paHb, JTOTPUMAHHS TpaB 3aCyPKEHHX 1 MepcoHa-
7y, pecolliaii3ariro, MmiaITpUMaHHs TPaBOTOPSIAKY
B YCTaHOBaX BHMKOHAHHS MOKapaHb. BHKOHaHHS
nux (QyHKIIH NpsMO MOB’sI3aHe 3 TaApaHTIsIMU MpaB
monuuu (ct. 3, 28, 29 Koncruryuii Ykpainu [2])
Ta MDKHapoJHUMHU cTanaapramu. Hemocrathe ¢i-
HAHCYBaHHS BKa3aHOTO OPTaHy MOXKE MPU3BOIUTH
J10 HEMOKJITMBOCTI HAJIEKHOTO YTPUMAaHHS yCTAHOB,
3a0e3MeUeHHsT XapuyBaHHs 3aCyDKCHHX BiIIOBIJI-
HO /IO BCTAaHOBJICHUX HOPM, PEMOHTY MPUMIIICHB,
OHOBJICHHS MaTepiajJbHO-TEXHIYHOI 0a3u, BUILIATH
3apo0iTHOI TUIaTH NepcoHaly 6e3 0araroMiCIYHUX
3aTPUMOK Ta, TOJIOBHE, CTBOPEHHS O€3MIEYHUX YMOB
SIK JIJIS 3CYIDKCHHX, TaK 1 JIJIs paIliBHUKIB. 3a He-
nodiHaHCyBaHHsS OpraH 30epira€ TOBHOBaKCHHS,
niepen0avYeHi 3aKOHOM, ajie 00’ €KTUBHO HE 31aTHUI
iX BUKOHYBATH B TIOBHOMY 00Cs31.

VYV 1pboMy acrnekTi 3ragjaemMo piieHHs €Bpornei-
CBKOTO CyIly 3 MpaB JIIOAUHH MPOTH YKpaiHu (11
npuKiIaay 3ragaemo cnpaBy CykadoB mpotu Ykpai-
Hu (3asBa Ne 14057/17) [9]), y IKMX KOHCTATY€ThCS
cucteMHe nopymenHs cT. 3 Konsenuii came uepes
HEHAJIeXHI YMOBHU TpPHUMAaHHS, 3YMOBIIEHI, CEpel
IHIIIOTO, HEJOCTaTHIM (piHAHCYBAHHSIM ICHITCHIII-
apHoi cucreMu. TakuM YMHOM, XpOHIYHE HeAo(i-
HaHCYBaHHS J{ep’kaBHOI KpUMiHAIbHO-BUKOHABUOT



ISSN 2663-5666 (print), ISSN 2663-5674 (online)

CIry>)kOu YKpaiHu € He JUIIe yIpaBIiHCHKOIO, a Ha-
camriepe]] KOHCTHTYLIHHO-TIPAaBOBOIO MTPOOIEMOIO,
mo Oe3nocepenHbo eopMye MPABOBHMA CTATyC
OpraHy Jep>KaBHOT BUKOHABYOI BJIaJ(U Ta ITiIPUBAE
aBTOPUTET JIEPKaBH SIK HOCIS CYyBEpEHITETy 1 Tra-
paHTa MpaB JIIOIUHH.

Bupimenns npobnemu norpelye mnepexomy Bija
CYTO TUCKPEIIIHOTO MiIX0My 0 IHCTHTYIIIIHHO 3a-
KpituieHuX rapanTiid. HeoOXiqHO 3armpoBaguT Me-
XaHI3MH, K1 O YHEMOKJIMBIIIOBAJIN 3HUKEHHS PiB-
Hs (piHAHCYBaHHs KJIIOYOBUX OpPraHiB BUKOHABYOI
BJIQ/IM HIKYE 00’ €KTUBHO HEOOXITHOTO MIHIMYyMY,
10 MOk OyTH JOCATHYTO IUIIXOM 3aKOHOJaBYOTO
BH3HAUEHHS MiHIMAJIbHUX HOPMAaTHBIB OIOKETHO-
To 3a0e3IedeHHs, PUB’ I3aHUX J0 00CATY JIeIero-
BaHMX MOBHOBaXKCHb. JIWIIe 3a yMOBHM BH3HAHHS
(iHaHCOBOrO 3a0€3MEUEHHS HE TEXHIYHUM, a KOH-
CTUTYILIITHO-TIPAaBOBUM €JIEMEHTOM IPaBOBOI'0 CTa-
TyCy OpraHiB Jep>KaBHOT BUKOHABYOI BJIaI1 MOJKHA
3a0e3neunTy peasbHy, a He (opmMasbHy Ii€3nar-
HICTh BUKOHABYOI T1JIKM BJIaJIM B YMOBaX Cy4acHHX
BHUKJIMKIB HAIlIOHAJIBHIA Oe3meri Ta Iep:KaBHOMY
PO3BHTKY.

BucnoBku. [IpoBenene nocnipkeHHs ae mid-
CTaBH CTBEP/IKYBATH, 110 (piHAHCOBE 3a0e3TMeUeHHS
OpraHiB Jiep>kaBHOT BUKOHABYOT BN € HEBIJ €M-
HOI0 CKJIQJIOBOIO IXHBOTO IIPaBOBOTO CTaTycy

Ta BUCTYIA€ KOHCTUTYIIIHO-TIPABOBOIO TAPAHTIEI0
THCTUTYIIITHOT CIIPOMOYKHOCTI BHUKOHABYOI T1IKH
Bianu. BifcyTHICTE HOCTAaTHHOTO Ta CTAOIIHLHOTO
pecypcHoro 3abe3nedeHHs epeTBOPIoE (hopMalTb-
HO 3aKpiIJICHI MMOBHOBAKCHHS Ha JICKJIApaTHBHI,
MOPYIITY€E CUCTEMHICTh 1 CTaOUIBHICTH MPABOBOTO
CTaTyCy OpraHy, a OTXe, CYNepe4nuTh MPUHIIUIIAM
MOAUTY BJIQJH, MPABOBOI BU3HAYCHOCTI Ta BEPXO-
BEHCTBA IIpaBa.

HenodinancyBanHs, 0COOIMBO  3arocTpeHe
B YMOBax BOEHHOTO CTaHy, MPHU3BOIUTH O (ak-
TUYHOTO 3BY)KCHHS KOMIETEHII IeHTPAIbHUX
1 MICIIEBUX OpraHiB BHUKOHABYOi BIaJH, POOUTH
JiepKaBy 00’ €KTMBHO HECTIPOMOXKHOIO BUKOHYBATH
000B’SI3KH Ta CTBOPIOE MPSIMi PHU3UKH MOPYIICHHS
MIpaB JIIOIMHHU.

TakuM 4MHOM, HEOOXIIHUM € TIepexi Bii IuC-
KPEIiiHOTO, MTOJII THYHO 3aJIe)KHOTO ITiIX0my 10 (Gop-
MYBaHHSI BUJIaTKIB Ha BHKOHABUY BJAJIy JI0 1HCTHU-
TYLIHHO 3aKpIIUICHUX TapaHTii — 3aKOHOIABYOTO
BU3HAYEHHS MiHIMaJIbHUX HOPMATHBIB (piHAHCYBaH-
Hsl, TIPUB’SI3aHUX JI0 00CATY JICJIErOBAaHUX ITOBHOBA-
JKeHb, Ta 3aMPOBA/KCHHS €(DEKTUBHUX MEXaHi3MiB
KOHCTUTYLIHHOTO KOHTPOJIO 3a iX JOTPHUMAHHSM.
Came o3HaueHMi HampsM MOTpedye MOJABIIOTO
KOMITJIEKCHOTO BUBYEHHS Ta (OPMYBaHHS UITKHX
PEKOMEH/IALli} 3 BUPIIIEHHS IPOOIEMH.

CIACOK BUKOPUCTAHOI JITEPATYPHU
1. 3aBropozans 0. C., Kyuyk A. M. [IyGniuHe ynpasiiHHS B yMOBaxX MpaBOBIAJIs: METOAOJOTYHI 3acanu. Haykosi
npayi Misxcpezionanvroi akademii ynpasninus nepconanom. Honimuuni nayku ma nyoniyne ynpasninus. 2023, Bu. 5 (71).

C. 41-45. https://doi.org/10.32689/2523-4625-2023-5(71)-5

2. Koncruryuis Ykpainu Bix 28 uepsus 1996 poxy. Bioomocmi Bepxosnoi Paou Yxpainu. 1996. Ne 30.

3. Kopob6iiosa /. B. [IpaBoBe 3a0e3neueHHs GhiHAHCOBOI OC3MEKH ICP)KaBU B YMOBAaX BOEHHOIO CTaHYy. AHANimMuyHo-
nopigusiivre npagosnascmeo. 2022. Ne2. C. 141-146. DOI https://doi.org/10.24144/2788-6018.2022.02.27

4.Kyuyk A. M. PedpopmyBanHs ITyOJIi9HOTO YIIPABIiHHS B yMOBAaX BOEHHOTO Yacy: aKCi0JIOTIYHUI actieKT. [Ipobaemu cy-
uacnux mpancopmayini. Cepis: npaso, nyoniune ynpasninus ma aominicmpyeanns. 2024. Nel2. https://doi.org/10.54929/

2786-5746-2024-12-02-09

5. Kyayx A. M., Ilekapuayk B. M. Craryc opraniB my0mi4HO{ BJIa i B €KCTPAOPANHAPHUX YMOBAX: TEOPETHKO-TIPABO-
Bul BuMip. Ilpukapnamcoxuii opuduunut gicnux. 2024, NeS5. C. 17-21. https://doi.org/10.32782/pyuv.v5.2024.3

6. MinicrepctBo (iHauciB Ykpainu. Bukonanus nepxasaoro oOromxkery — 2023. URL: https://mof.gov.ua/uk/news/
vikonannia_derzhavnogo biudzhetu 2023-4381 (nara 3Bepuenns: 16.11.2025).

7. aruynmme A. B. [ToHATTS, 03HAKH Ta CTPYKTypa KaTeropil «mpaBoBuii cratycy. Yaconuc Kuiscvkoeo yuigepcume-

my npasa. 2010. Ne2. C. 95-98.

8. Pimenns Koncruryuiitnoro Cyny Ykpainu y cripaBi 3a KOHCTUTYLIHHIM MOAAHHAM 46 HAPOAHUX ACMyTaTiB YKpai-
HU 110/10 BianoBigHocTi KonctuTynii Ykpainu (KOHCTUTYLIHHOCTI) OKPEMOro MojoKeHHs MyHKTy 26 posainy VI «Ilpu-
KIHIIEBI Ta TMEPEXiHI MOJOKEHHs» bromkeTHOro Komekcy Ykpainu Bin 27 mrotoro 2020 poxy Ne Ne 3-p/2020. Bichuk

Koncmumyyiiinozo Cyoy Vkpainu. 2020. Nel-2. Ct. 236.

9. CrpaBa «CykauoB mpotu Yipaiam» (3asa Ne 14057/17). 30 ciunst 2020 poky. URL: https://zakon.rada.gov.ua/laws/

show/974 {12#Text (nara 3BepHeHHs: 16.11.2025).

10. IIynera A. M. [IpaBoBwuii ctaryc ocoducTocTi, iHoro Bumn. [lpaso i 6esnexa. 2012. Ne2 (44). C. 19-22.
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25



IIpuBaTHe Ta ny6aiuHe npaso. Ne 4/2025

THCTHTYIIHHOT CIPOMOKHOCTI BHKOHABYOI TUIKH Biaau. BiJCyTHICTh 3aKOHOMABYO BU3HAUCHHX MIiHIMAJIbHHX
HOpMAaTWBIB (hiHAHCYBaHHS MPHU3BOIUTH JIO 3aJIS)KHOCTI PIBHS ACHTHYBaHb BiJI TOJIITHYHOT KOH IOHKTYPH, IO
MOPYIIy€ IPUHIIUIN IPAaBOBOI BU3HAYCHOCTI, IHCTUTYIIITHOT cTabLIBHOCTI Ta MOAITY BIaIH.

Oco0nuBy yBary mpuIiieHO BIUIMBY IPABOBOTO PEKUMY BOEHHOTO cTany 2022—2025 pokiB, ko1 00IpyHTOBaHA
MpiOpUTHU3ALlIST BUJIATKIB Ha 0O0OpPOHY 1 O€3leKy BHUsBHIA CHUCTEMHY MPOOJEMYy HEIOCTaTHOCTI PECypCHOIO
3a0e3leueHHsT ICHTPAaJbHUX OpraHiB BHKOHABUOi Biaan. HaemeHo mnpukimax Jlep:kaBHOT KpUMiHAIBHO-
BHUKOHABYOI CITyk0H YKpainu, ne oOMekeHe (piHaHCYBaHHS 00’ €KTHBHO MEPEIIKO/KA€ TIOBHOI[IHHOMY BUKOHAHHIO
KOHCTUTYIIIHHO 3HAYymuX (YHKIIA 1 3yMOBIIOE CHCTEMHI TMOPYIICHHS IpaB JIIOAWHHU, IO MiATBEPIKYETHCS
MPAKTUKOIO €BPOIIEHCHKOTO Cyy 3 MPaB JIIOIUHU.

HoBezneHo, mo ¢iHaHcoBe 3a0e3MeueHHsI OPraHiB JepKaBHOT BUKOHABYOI B CIIIJI pO3DIAJATH HE JIMIIE K
€JIEMEHT OFODKETHOTO TPOIIECY, & MEePEAYCiM SIK KOHCTUTYIIHHO-TIPABOBUI IHCTUTYT, MOKJIMKAHUH 3a0e3medyBaTu
peasibHy Ni€3MaTHICTh BUKOHABYOT BIa M.

3anpoIOHOBAHO 3aAIPOBAAUTH 3aKOHONABYO 3aKPIIUICHI MiHIMaNbHI HOPMAaTHBU OIOMKETHOTO (piHAHCYBaHHS,
MpUB’si3aHi 0 00CATY JEIerOBaHMX ITOBHOBA)KCHb, Ta IOCHJIMTH MEXaHi3MH KOHCTHTYLIHHOTO KOHTPONIIO 32
iX poTpuMaHHsM. Peamizaiisi nuX 3aXOdiB CHPHUSITHME BIJHOBJICHHIO OallaHCYy TiJIOK BIQJM Ta IiJBHUIICHHIO
e(heKTUBHOCTI JICPKABHOTO YIPABIiHHS B YMOBaX Cy4aCHUX BUKJIHKIB.

OTpumaHi pe3yJbTaTd CTBOPIOIOTH TEOPETHYHY OCHOBY ISl TOAANIBIIONO BIOCKOHAJICHHS OOMKETHOTO Ta
KOHCTHUTYIIITHOTO 3aKOHOJABCTBA YKPAiHU B YaCTUHI FApaHTYBaHHS PEAIbHOI CIIPOMOXKHOCTI OpraHiB JAep>KaBHOI
BHUKOHABYOI BIIAJIH.

KirouoBi ciioBa: BepXOBeHCTBO IpaBa, BUKOHABYA BJaja, Jep KaBHI BUIATKH, TOBHOBAKECHHS, TIpaBa JIFOIIHY,
TIPaBOBE PEryIOBaHHS, MyOTiyHi GiHaHCcH, (HiHAHCOBO-TIPaBOBE 3a0€3MEUCHHS, (IHAHCOBO-TIPABOBE PETYITFOBAHHSI.

Krupko Ya.M. FINANCIAL SUPPORT AS A GUARANTEE FOR THE PUBLIC AUTHORITIES’
LEGAL STATUS IMPLEMENTATION

The article is devoted to the theoretical substantiation of financial support as a key, though insufficiently studied,
element of the legal status of state executive authorities. It is noted that, in the general legal dimension, legal status
is traditionally defined as a body of rights, duties, and other characteristics of a subject. However, with regard
to executive authorities, this status has a complex, institutional nature and encompasses not only competence,
procedures of formation, or accountability, but also material and financial guarantees, without which the systemic
and stable functioning of such agencies loses its actual meaning.

It is proved in the article that financial support cannot be viewed as a technical element of budgetary policy: it
functions as a constitutional and legal guarantee of the executive branch capacity. It is emphasized that systematic
underfunding, which makes it impossible to implement legislatively established powers, contradicts the principles
of separation of powers, legal certainty, and the requirement to act within the Constitution — principles repeatedly
highlighted by the Constitutional Court of Ukraine.

Attention is drawn to the fact that the absence of legislatively established minimum financial standards turns the
resource capacity of the executive branch into a derivative of political conjuncture, which is incompatible with the
institutional stability that a law-based state is meant to guarantee.

Special focus is placed on the conditions of martial law during 2022-2025, when the prioritization of defense
expenditures revealed a chronic flaw in the budget system: a number of central executive authorities and local self-
government agencies experienced an actual reduction in capability due to financial insufficiency. This resulted in
limitations on the implementation of delegated powers and created risks of violating constitutionally significant functions.

Using the example of the State Criminal and Executive Service of Ukraine, it is demonstrated that underfunding
of penal institutions has direct consequences for human rights guarantees, as confirmed by the European Court
of Human Rights practice. Insufficient funding for this institution may lead to the inability to properly maintain
facilities, ensure nutrition for convicts in accordance with established norms, repair premises, update material
and technical resources, and pay salaries to staff without months-long delays, and most importantly, create safe
conditions for both convicts and employees. When underfunded, the institution retains the powers provided by law
but is objectively unable to fully carry them out.

It is concluded that overcoming the described problems requires a transition from a discretionary political
approach to an institutionally guaranteed financing mechanism, in particular through legislative determination of
minimum budgetary standards tied to the scope of powers, as well as the introduction of effective instruments of
constitutional oversight. Only if financial support is recognized not as a technical, but as a constitutional and legal
element of the legal status of state executive authorities, can the executive branch ensure real not merely formal
capacity in the face of modern challenges to national security and state development.

The article substantiates the necessity for further comprehensive research on these issues and for developing clear
recommendations aimed at strengthening the institutional capacity of the executive branch under current challenges.

Key words: rule of law, executive power, public expenditures, powers, human rights, legal regulation, public
finance, financial and legal support, financial and legal regulation.
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A REVIEW OF TYPES OF ADMINISTRATIVE-JURISDICTIONAL PROCEEDINGS

Relevance of the problem. The administra-
tive jurisdiction of executive authorities is central
to the mechanism of ensuring legality in the field
of public administration, since it is within this ju-
risdiction that the State resolves administrative
and legal conflicts, applies administrative and disci-
plinary liability measures, and also restores the vi-
olated rights of individuals through administrative
appeal. In the current environment, the importance
of administrative and jurisdictional proceedings
is growing significantly due to three interrelated
factors.

First, there is a complication of administrative
relations and an increase in the number of pub-
lic administration decisions that directly affect
the rights and obligations of individuals and le-
gal entities. This objectively increases the conflict
potential of the administrative sphere and makes
the need for effective and fair procedures for han-
dling complaints, tort cases and disciplinary mate-
rials more urgent.

Secondly, the legal regulation of administrative
and jurisdictional proceedings in Ukraine is charac-
terised by regulatory fragmentation and heteroge-
neity of procedural guarantees. Special procedures
(in tax, disciplinary, law enforcement and other
areas) are often formed autonomously, with differ-
ent logic of stages, evidentiary regime, time lim-
its, rules of participation of a person, requirements
for motivation of decisions and review procedures.
As a result, situations of the same legal nature may
receive different levels of procedural protection,
which undermines the principle of legal certainty
and creates risks of inequality of participants be-
fore the procedure.

Thirdly, the institutional modernisation of ad-
ministrative law (in particular, in terms of general
administrative procedure and standards of good ad-
ministration) raises the issue of revising the estab-
lished approaches to "classical" proceedings, espe-
cially complaint proceedings and their correlation
with the general rules of administrative procedure.
This, in turn, requires doctrinal clarification: which
proceedings are undoubtedly jurisdictional in na-
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ture, what features distinguish them from non-ju-
risdictional administrative procedures, and what
the minimum "procedural standard" should be for
all administrative-jurisdictional forms.

Thus, the relevance of the study is stipulated
by the need to develop a holistic, scientifically sound
approach to administrative and jurisdictional pro-
ceedings as a key instrument for ensuring the rule
of law, protecting individual rights and improving
the quality of public administration. In the science
of administrative law, the issues of administrative
jurisdiction and administrative-jurisdictional pro-
ceedings are studied in several interrelated areas.

The first area is represented by the works
in which administrative jurisdiction is understood
as a type of law enforcement activity of public
administration and as an institutional mechanism
for resolving public law conflicts. This approach
focuses on the features of jurisdictional activi-
ty (presence of a public law conflict, procedural
form, elements of adversariality, jurisdictional act
as a result), as well as on the correlation of ad-
ministrative jurisdiction with administrative pro-
ceedings and judicial control. In the Ukrainian
doctrine, this approach is developed, in particular,
in the works of V. Kolpakov (the problems of ju-
risdiction and the administrative tort phenomenon),
in conceptual courses of administrative law edit-
ed by V. B. Averyanov, as well as in the works
of O. V. Kuzmenko (administrative procedure
law) and O. M. Bandurka and M. M. Tyshchenko
(administrative process as a category and system
of procedures). Additionally, the controversial lim-
its and criteria of administrative jurisdiction are
outlined in the publications of V. M. Bevzenko,
who focuses on the criteria and limits of jurisdic-
tional competence.

The second area focuses on administrative
offence proceedings and administrative tort doc-
trine. The works of this block systematically reveal
the dual nature of administrative tort proceedings
(combination of competence of administrative bod-
ies and courts), stages, functions of administrative
liability (law enforcement, preventive, education-
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al), as well as the problem of harmonisation of sub-
stantive and procedural rules in a codified tort act.
In Ukrainian science, these issues are developed
by O. Mykolenko (procedural guarantees, stages
and human rights potential of administrative tort
regulation), S. Hnatiuk (structure of proceedings
in cases of administrative misconduct), and R. Ka-
liuzhnyi (doctrinal approaches to administrative
liability and proceedings). In the comparative
and general theoretical dimension, this area often
involves the works of D. N. Bakhrakh, Y. N. Stary-
lov, and A. P. Shergin, who develop discussions
on the correlation between administrative process
and jurisdictional procedures, the stages and func-
tional purpose of proceedings.

The third area covers the study of disciplinary
proceedings as a procedure for exercising discipli-
nary responsibility in the public service and related
status regimes. This section substantiates the inter-
sectoral nature of disciplinary proceedings, the dif-
ferentiation of general and special disciplinary li-
ability, the importance of an internal investigation
(inspection), and the specifics of the subject com-
position and procedural guarantees. Among
the Ukrainian researchers whose works are directly
relevant to your topic, it is worth mentioning N. Ya-
niuk (disciplinary liability in the context of civil
service and the latest approaches to its regulation),
L. Kornuta (a comprehensive dissertation study
of disciplinary liability of a civil servant), T. Hu-
meniuk (problems of legal consolidation and appli-
cation of disciplinary liability). At the same time,
scientific publications document the unevenness
of procedural guarantees depending on the cate-
gory of subject (civil servants, prosecutors, judg-
es, lawyers, etc.), which raises the issue of uni-
fying minimum standards of procedural justice
(the right to be heard, access to materials, motiva-
tion of the decision, effective review).

The fourth area is related to the study of ad-
ministrative appeal and complaint proceedings, es-
pecially in the light of the introduction of a general
administrative procedure. In this area, the com-
plaint proceedings are viewed as an extrajudicial
remedy, an element of internal administrative con-
trol and a tool for improving the quality of public
administration; at the same time, the insufficiency
of traditional "appeal" regulation to meet modern
requirements of procedural certainty (stages, evi-
dence, algorithm of procedural decisions, require-
ments for an administrative act, guarantees of im-
partiality) is emphasised. After the entry into force
of the Law of Ukraine "On Administrative Proce-
dure", scientific and practical comments and spe-
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cial studies of the stage of appealing against admin-
istrative acts and procedural decisions have been
significantly updated. In this context, the works
of the scientific school of administrative procedure,
in particular, V. P. Tymoshchuk (scientific editing
and development of standards for interpretation
and application of the Law, including through sci-
entific and practical commentary), O. F. Andriyko,
V. M. Bevzenko (participation in the author's teams
of commentaries and doctrinal developments),
as well as modern articles devoted directly to ap-
pealing against an administrative act and adminis-
trative procedure, in particular, by O. O. Markova,
are significant.

Summarising the state of scientific development
of the issue, it should be noted that although ad-
ministrative jurisdiction and individual jurisdic-
tional proceedings have been thoroughly studied,
the complex issue of common procedural features
of administrative and jurisdictional proceedings,
as well as the model of a general procedural stand-
ard which could ensure consistency of special pro-
cedures and the minimum required level of guaran-
tees of an individual's rights regardless of the type
of jurisdictional case, remains insufficiently devel-
oped. Filling this scientific "gap" is the logic of this
study.

The purpose of the article is to provide a sci-
entific and legal substantiation of the system of ad-
ministrative and jurisdictional proceedings of exec-
utive authorities and to identify their distinguishing
features on the example of three basic proceed-
ings — proceedings on complaints, proceedings
on administrative offences and disciplinary pro-
ceedings, with further formulation of proposals for
unification of minimum procedural standards.

To achieve this goal, the following research ob-
jectives have been identified

1. to clarify the conceptual and categorical ap-
paratus of administrative jurisdiction and admin-
istrative jurisdictional procedure, highlighting its
key features and legal consequences;

2. to carry out a comparative analysis of the reg-
ulatory framework of the three basic administrative
and jurisdictional proceedings in terms of stages,
subject composition, evidentiary regime, require-
ments to the jurisdictional act and the procedure for
its review;

3. to identify the main problems of law enforce-
ment caused by regulatory fragmentation, termino-
logical inconsistencies and heterogeneity of proce-
dural guarantees;

4. to identify areas for improvement of legislation
through the formation of a single general procedural
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standard for administrative and jurisdictional proceed-
ings which ensures legal certainty, fairness of proce-
dure and effective protection of individual rights.

The object of the study is public relations aris-
ing in the course of exercising administrative juris-
diction by executive authorities. The subject matter
of the study is the legal regulation and practice-ori-
ented characteristics of complaint proceedings,
proceedings on administrative offences and disci-
plinary proceedings as the main forms of adminis-
trative jurisdictional procedure.

General principles of administrative and ju-
risdictional proceedings

The administrative jurisdiction of executive au-
thorities is exercised in administrative-jurisdictional
proceedings, the type of which depends on the na-
ture of the cases considered within a particular pro-
cedure. It is the nature of an administrative case, i.e.,
the presence of an administrative and legal conflict,
a tort event or a dispute over rights and obligations
in the field of public administration, which deter-
mines the specifics of jurisdictional activity, its pro-
cedural form, the range of subjects, stages, and legal
consequences of the adopted act [1, p. 546].

Guided by this criterion, different authors with-
in the science of administrative law offer different
lists of administrative and jurisdictional proceed-
ings. However, the approach according to which
three basic types of administrative-jurisdiction-
al proceedings are traditionally distinguished
in the doctrine is relatively stable: 1) proceedings
on administrative offences (administrative tort pro-
ceedings), 2) disciplinary proceedings, and 3) pro-
ceedings on complaints.

As for other types of proceedings and their be-
longing to jurisdictional proceedings (in particular,
conciliation procedures, proceedings for the en-
forcement of property sanctions, enforcement pro-
cedures, etc.), there is an ongoing debate in the sci-
ence of administrative law. The controversial nature
of this issue is explained by the fact that such pro-
cedures often combine regulatory and administra-
tive and security and jurisdictional components:
on the one hand, they are aimed at implementing
management functions, and on the other hand,
they may end with the use of coercion or conflict
resolution, i.e., acquire "jurisdictional" features.
Therefore, a clear distinction between jurisdiction-
al and non-jurisdictional administrative procedures
requires an analysis of its subject matter, objec-
tives, consequences and procedural guarantees.

To highlight the peculiarities of administrative
and jurisdictional proceedings, it is advisable to fo-
cus on two interrelated tasks
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1. to analyse the legal regulation of these pro-
ceedings with a view to establishing specific fea-
tures that distinguish them from other types of ad-
ministrative proceedings

2. to determine whether there are any problem-
atic issues in the regulatory design and law en-
forcement practice, and to outline possible ways
to resolve them.

The subject of the study is three types of pro-
ceedings: proceedings on complaints, proceedings
on administrative offences, and disciplinary pro-
ceedings.

Complaint proceedings as a form of admin-
istrative appeal and procedural problems of its
regulatory model

Complaint proceedings are aimed at protect-
ing the rights and legitimate interests of persons
who have filed a complaint in the field of admin-
istrative law and are one of the key instruments
of extrajudicial (administrative) control over
the legality of public authorities' activities. Pur-
suant to Article 40 of the Constitution of Ukraine,
everyone has the right to apply in person, as well
as to send individual and collective appeals to state
and local self-government bodies and their offi-
cials, who are obliged to consider these appeals
and provide a reasoned response within the time
limit established by law.

Administrative proceedings on complaints are
part of the administrative and jurisdictional activ-
ities of executive authorities, although such pro-
ceedings have their own specifics:

— subject matter of complaints (appeal against
decisions, actions, inaction; appeal against admin-
istrative acts or procedural violations);

— by the range of bodies and officials that con-
sider complaints (higher-level body, special com-
missions, control bodies, etc;)

— by the procedures for -consideration
and resolution (time limits, procedure for request-
ing materials, participation of the applicant);

— departmental regulations that detail proce-
dures in a particular area.

The specificity of the complaint proceedings
is also due to the fact that there is an institutional
asymmetry in the relationship between an individu-
al and an administrative body. That is why the mod-
ern standard of good administration provides for
enhanced guarantees for the applicant: the adminis-
trative body should not passively "evaluate the ar-
guments" but actively clarify the circumstances,
check the legality of its decisions and ensure that
the result is motivated. In this logic, it is appro-
priate to talk not about the "presumption of guilt"
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of the challenged entity (which is terminological-
ly incorrect for an administrative procedure), but
about the obligation of the authority to substantiate
the legitimacy of the challenged decision/action
and provide proper motivation for the response
or administrative act.

The executive authorities carry out adminis-
trative and jurisdictional activities related to com-
plaints alongside their positive (regulatory and ser-
vice) administrative activities. For certain areas
of public administration, the legislator establishes
detailed models of administrative appeal [2, p. 176].
Thus, in the tax area, administrative appeal is con-
sidered as a pre-trial procedure for resolving a dis-
pute and has a specially regulated procedure.

The procedure for citizens' appeals to pub-
lic authorities is regulated by the Law of Ukraine
"On Citizens' Appeals" [3], as well as other acts —
the Law of Ukraine "On Administrative Services",
the Code of Administrative Offences of Ukraine,
the Tax Code of Ukraine, etc. The Law of Ukraine
"On Citizens' Appeals", which contains elements
of legal regulation of the administrative procedure
and applies to various areas of public administra-
tion, has long remained the basic law.

It is advisable to analyse the content of the provi-
sions of the Law of Ukraine "On Citizens' Appeals"
through the prism of comparison with modern ap-
proaches to administrative procedure enshrined
in the Law of Ukraine "On Administrative Proce-
dure" [4]. Such a comparison allows us to identify
the weaknesses of the current model and identify
ways to overcome them.

Firstly, the Law of Ukraine "On Administrative
Procedure" is built from the general to the specif-
ic: it starts with the principles as the fundamental
regulatory framework that ensure that the activities
of administrative bodies comply with the standards
of good administration and form a "programme or-
der" for bodies, individuals and legal entities. In-
stead, the current Law on Citizens' Appeals does
not contain a systematic list of principles, although
some of the fundamental provisions are present
in fragments (in particular, the prohibition of dis-
criminatory grounds for refusing to accept or con-
sider appeals, guarantees of the right to appeal, etc.)

Secondly, the Law on Citizens' Appeals does
not contain detailed provisions on the subject com-
position of the proceedings (procedural statuses
of participants) and the evidentiary framework. In-
stead, the Law on Administrative Procedure deals
with the categories of participants in administrative
proceedings, their rights/obligations, case materials,
and the procedure for clarifying circumstances, which
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is typical of the procedural approach. Indeed, in this
sense, we can observe the use of "procedural logic"
inherent in judicial procedures (the right to be heard,
the right to materials, the reasoning of the decision),
but adapted to the administrative context.

Thirdly, a negative aspect of the Law of Ukraine
"On Citizens' Appeals" is the lack of a coherent,
procedurally complete structure of the appeals pro-
ceedings:

— the procedural actions of the administrative
body and the applicant within the stages are not
regulated consistently;

— there is no system of "filtering" appeals
in the procedural sense (leaving them without mo-
tion, suspending/closing proceedings, etc. as stand-
ardised procedural decisions);

— no algorithm for considering appeals as an ad-
ministrative case has been established.

It is also important to correctly reflect
the historical and regulatory context: the current
Law of Ukraine "On Citizens' Appeals" was adopt-
ed in 1996 and was formed in the institutional con-
ditions of the early period of state formation. There-
fore, despite its undoubted positive role in ensuring
communication between citizens and the state,
the current administrative reform requires a para-
digm shift in the regulation of the sphere of appeals
towards proceduralisation with maximum guar-
antees and opportunities for the full exercise
of the constitutional right to appeal.

It is in this context that the Law of Ukraine
"On Administrative Procedure" is a modern, proce-
dural standard: it establishes uniform rules for con-
sideration of administrative cases and adoption of ad-
ministrative acts in relations between administrative
bodies and individuals. Therefore, the approach
where appeals/complaints that relate to the resolu-
tion of an administrative case should be considered
within the procedural framework of the general ad-
ministrative procedure is promising.

Proceedings in cases of administrative offences.

Proceedings on administrative offences are
the most important type of administrative and juris-
dictional proceedings. It is characterised by several
features that distinguish it from other procedures.
First, its nature is dual. This dualism means that
the proceedings are simultaneously (a) the admin-
istrative jurisdiction of authorised officials and (b)
in cases specified by law, a form of administration
of justice by courts in cases of administrative of-
fences [5, p. 324]. This is enshrined in the Code
of Administrative Offences, which establishes gen-
eral rules of procedure for both courts and other
authorised bodies (officials) [6].
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The following characteristic features of pro-
ceedings on administrative offences are empha-
sised in the literature

— itis a jurisdictional proceeding arising in con-
nection with the commission of an administrative
offence;

— it is the means by which administrative liabil-
ity measures are implemented;

— 1t is carried out by specially authorised sub-
jects, the range of which is wide;

— the legislator has provided for a single legal
regulation that applies to proceedings both in court
and in administrative bodies;

— the proceedings are characterised by the spec-
ificity of law enforcement acts at each stage (pro-
tocol, resolution, decision on complaint/review,
enforcement acts, etc.).

The purpose of proceedings on adminis-
trative offences is to ensure that legal entities
and individuals, as subjects of administrative lia-
bility, are confident that: (1) offences are stopped
by adequate measures of state coercion; (2) rights
and legitimate interests are reliably protected
from unlawful encroachments; (3) offences are
combated on the basis of the principle of legality.
The peculiarity of the proceedings is also manifest-
ed in its functions [7, p. 234]. Based on the analysis
of the tasks of the CUAO (in particular, the general
orientation of the Code), law enforcement and pre-
ventive functions are traditionally distinguished.
At the same time, when courts consider such cases,
they fulfil the tasks inherent in judicial proceed-
ings: protection of violated rights, strengthening
the rule of law, prevention of offences and forma-
tion of respect for the law and the court. This al-
lows us to additionally talk about the educational
function of the proceedings, which corresponds
to the preventive and educational nature of admin-
istrative liability.

Proceedings in cases of administrative offences
are staged. There is pluralism in the doctrine re-
garding the number and names of the stages, but
the prevailing position is that the proceedings in-
clude four stages

1. administrative investigation;

2. consideration of the case and adoption of a de-
cision;

3. review (appeal) of the decision;

4. execution of the decision.

An analysis of the provisions of the CUAO
in terms of fixing the stages shows that the legis-
lator structurally "separates" the regulatory mate-
rial by sections/chapters, which sometimes creates
discussions about whether certain blocks of rules
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are independent stages. For example, the section
on case consideration and the section on resolution
may be perceived as separate stages in the Code,
although it is generally accepted in the scientific
community that consideration of case materials
and adoption of a resolution constitute a single
stage, since the resolution is the result of the case.

The discussion on the name of the initial stage
should be noted separately: some authors call
it "case initiation", but there is a reasoned posi-
tion that the receipt of information about the of-
fence precedes the commencement of proceedings
as a procedural activity; therefore, "receipt of infor-
mation" should be considered as a basis for com-
mencement, but not as a procedural moment
of case initiation. The distinction between
the concepts of "initiation of proceedings" and "in-
itiation of an administrative offence case" allows
to overcome terminological contradictions that ex-
ist in the literature and practice.

The third stage (appeal against the decision)
is reasonably suggested by a large part of the doc-
trine to be called the stage of review of the deci-
sion, since it covers various forms of verification
of the legality and validity of the jurisdictional act
and is in line with European approaches to the re-
view of administrative and tort decisions.

A separate set of provisions is devoted to the en-
forcement of an administrative penalty resolution,
which is explained by the fact that enforcement
may be carried out on a voluntary basis (within
the provisions of the CUAQO) or compulsorily with
the involvement of enforcement mechanisms in ac-
cordance with a special law. Thus, the enforcement
stage has its own specifics both in terms of proce-
dural tools and subject matter.

Disciplinary proceedings. Moving on to the third
type of administrative and jurisdictional proceed-
ings, we note that disciplinary proceedings in public
authorities also belong to administrative and juris-
dictional proceedings, since the basis for its initiation
is a disciplinary offence (disciplinary misconduct)
committed by a state or municipal employee or oth-
er subject of a special public law status. The purpose
of disciplinary proceedings is to bring a person to dis-
ciplinary responsibility. Disciplinary proceedings
are regulated by both laws and by-laws (departmen-
tal acts). It is a multi-stage process, and the stages
may be specific depending on the type of discipli-
nary offence and the scope of activity of the public
authority. The specificity is manifested in the types
of disciplinary sanctions, the system of mitigating/
aggravating circumstances, the procedure of internal
investigation, the timing and forms of review, etc.
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It is fundamental that disciplinary sanctions are es-
tablished by law and cannot be arbitrarily changed
by the management bodies [8, p.75]. A characteristic
feature of disciplinary proceedings is that discipli-
nary sanctions are imposed in the order of official
subordination: the subject of disciplinary power
is a manager or other authorised person to whom
the employee is subordinated. Thus, the Law
of Ukraine "On Civil Service" [9] establishes the ba-
sic types of disciplinary sanctions (remark; repri-
mand; warning of incomplete service compliance;
dismissal).

Let us describe the peculiarities of disciplinary
proceedings.

1) Regulatory and legal regulation. Tradition-
ally, science distinguishes between acts regulating
disciplinary proceedings within the framework
of general disciplinary liability and acts of spe-
cial disciplinary liability. The first group includes
the Constitution of Ukraine (in terms of the require-
ment of legislative definition of liability), labour
legislation (the Labour Code in terms of labour dis-
cipline), and general provisions of statutory laws.
The second group includes laws and statutes es-
tablishing special disciplinary regimes for certain
categories (prosecutors, judges, lawyers, police,
military personnel, etc.) Depending on the category
of the subject, disciplinary proceedings differ sig-
nificantly in terms of grounds, procedure, review
and revision bodies [10, p. 167].

2) Intersectoral nature. Disciplinary liability
"crosses" labour and administrative law, as well
as status legislation, which leads to different den-
sities of procedural guarantees: in some regimes,
the legislator sets out exhaustive lists of grounds
for liability and a detailed procedure, while in oth-
ers, the regulation is fragmented.

3) Grounds for disciplinary proceedings.
The grounds may be negative (committing a disci-
plinary offence) or positive (proceedings for incen-
tives). This is important for understanding the dif-
ferences in stages: proceedings for encouragement
usually do not involve the same level of conflict
as proceedings for misconduct.

4) Types of disciplinary proceedings and stag-
es. There are simplified and general disciplinary
proceedings. General disciplinary proceedings
include the following stages: internal investiga-
tion; decision-making; review/appeal; execution
of the decision. In a simplified procedure, the num-
ber of stages may be reduced, but the stage of ex-
ecution of the decision must always be present,
otherwise the proceedings lose their functional
meaning.
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In addition, it is important to emphasise the dif-
ference between the stages of disciplinary proceed-
ings for promotion and for disciplinary offences.
For incentives, we can distinguish opening of pro-
ceedings; consideration; decision-making; execu-
tion [11, p. 56]. Review of decisions in such cases
is usually not typical, although it may be provided
for in special disciplinary regimes (for example,
cancellation of the promotion in case of revealing
false grounds or violation of the procedure).

The initial stage of disciplinary proceedings
should be referred to as "opening of disciplinary
proceedings", as this term is used in a number
of special laws (in particular, in disciplinary pro-
cedures against prosecutors) and more accurately
reflects the procedural essence of the stage: estab-
lishing grounds, determining the subject matter
of the proceedings, and making a decision to initi-
ate an internal investigation or inspection.

An important feature of disciplinary proceedings
is the presence of participants (subjects) with a cer-
tain procedural status. Legal science offers various
models of classification of subjects of disciplinary
proceedings, but the practical division into: (1) sub-
jects of initiation; (2) subjects of official investiga-
tion (commission/authorised person); (3) subject
of the proceedings; (4) involved persons (witness-
es, representatives of HR/legal departments, etc.)
is significant. Procedural rights and obligations
of participants in disciplinary proceedings are cur-
rently enshrined in various regulations and do not
always form a unified standard, which creates risks
of unequal practice [12, p. 11].

Based on the results of the analysis, it can
be stated that the peculiarities of disciplinary pro-
ceedings are manifested

1. in the areas of regulation;

2.in multi-level regulatory support (general
and special);

3. in the intersectoral nature of disciplinary lia-
bility;

4. differentiation of procedural models depend-
ing on the status of the subject.

Conclusions. The specifics of the administra-
tive-jurisdictional procedure are revealed through
the prism of proceedings which are a form of its im-
plementation. The administrative-jurisdictional pro-
cedure is characterised by a wide variety of adminis-
trative-jurisdictional proceedings. We have focused
on three types of proceedings with a view to high-
lighting their specific features, which are manifested
in the mechanism of legal regulation, in the functions
they perform, and in the characteristics of the stag-
es. Each type of proceedings is regulated by sepa-
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rate legal acts which contain procedural provisions.
Having analysed the provisions of the current Law
of Ukraine "On Citizens' Appeals" in terms of pro-
cedural provisions, we note that this act plays a pos-
itive role in the proper functioning of public authori-
ties and local self-government bodies. However, this
legislative act does not meet the current needs of so-
ciety in terms of the effectiveness of the implemen-
tation and protection of citizens' rights in relations
with administrative entities.

Analysing the proceedings on complaints,
we concluded that instead of the Law of Ukraine
"On Citizens' Appeals", the Law of Ukraine
"On Administrative Procedure" should be adopted
and the scope of application should be explicitly
enshrined in the provision on "scope of applica-
tion". The Law of Ukraine "On Citizens' Appeals"

When analysing proceedings in  cases
of administrative offences, we note the dual nature
of the activity, which is manifested in the possibili-
ty to consider cases of administrative offences both
by executive authorities, law enforcement agen-
cies represented by specific officials, and judicial

authorities — the court. The specificity of admin-
istrative tort proceedings is currently the applica-
tion of unified norms of the Code of Administrative
Offences of Ukraine by both judicial authorities
and administrative jurisdiction bodies.

The peculiarity of disciplinary proceedings
is manifested in the existence of regulatory and le-
gal regulation that sets out provisions on discipli-
nary proceedings within the general programme
and special liability, in intersectoral regulation,
in the existence of grounds for disciplinary pro-
ceedings that may be both negative and positive,
as well as in the difference in the stages of discipli-
nary proceedings depending on whether the disci-
plinary proceedings are for a disciplinary offence
or for encouragement.

Despite the existence of special legal acts regu-
lating different types of proceedings within the ad-
ministrative and jurisdictional procedure, we be-
lieve that it is necessary to establish a single general
procedural standard for administrative proceedings
regardless of their type to develop a common ap-
proach.
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Markova 0.0. A REVIEW OF TYPES OF ADMINISTRATIVE-JURISDICTIONAL PROCEEDINGS

This article provides a structured legal analysis of administrative-jurisdictional proceedings as the primary
institutional form through which public authorities exercise administrative jurisdiction and resolve public-law
conflicts by non-judicial and judicial means. The core premise is that administrative jurisdiction should not be
reduced to administrative coercion; rather, it encompasses legally regulated procedural activities aimed at establishing
legally relevant facts, evaluating evidence, making a reasoned decision, and ensuring its implementation while
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safeguarding the individual's procedural rights. The doctrinal debate on the taxonomy of administrative proceedings
is acknowledged, yet the article argues that three proceedings constitute the "core" of administrative-jurisdictional
practice: (1) complaint (administrative appeal) proceedings, (2) proceedings in administrative offence cases, and
(3) disciplinary proceedings.

Complaint proceedings are examined as a remedial administrative procedure designed to restore violated rights
and legitimate interests in the field of public administration. The article highlights the ongoing shift from fragmented
regulation of citizens' submissions towards a procedural model based on the principles of good administration,
including the presumption in favour of the individual's claims, the authority's duty to clarify the circumstances of the
case, and the obligation to provide reasons for the act taken. The analysis identifies typical structural shortcomings
of traditional complaint-handling regulation uncertain procedural stages, the absence of a coherent set of interim
procedural decisions, and an underdeveloped evidentiary framework and proposes directions for addressing them
through procedural standardisation and legal certainty.

A separate part addresses proceedings in administrative offence cases as the central element of the administrative-
delict mechanism. The article explains their dual nature: cases may be considered by authorised administrative
bodies and, in several situations, by courts, which creates a complex interaction of procedural regimes and generates
practical difficulties for consistent law enforcement and legal understanding. Disciplinary proceedings are analysed
as administrative-jurisdictional procedures in the realm of public service and professional statuses, characterised
by inter-branch regulation and multiple models (general and special disciplinary liability). The article concludes
that the most promising vector of development is the establishment of a unified baseline procedural standard for
administrative-jurisdictional proceedings, ensuring adversarial elements, impartiality, access to case materials,
reasoned decisions, and effective legal remedies.

Key words: administrative jurisdiction, administrative-jurisdictional proceedings, administrative complaint,
administrative offence, administrative liability, disciplinary proceedings.

Mapkosa 0.0. OIUISI]I BUIB AIIMIHICTPATUBHO-IOPUCIUKIIMNHUX ITPOBAI’KEHD

V crarrti 301iCHEHO KOMILUIEKCHUN aHali3 a,IlMiHiCTpaTI/IBHO FOPUCIUKITIHHUX TPOBA/IKCHB K THCTHTYIIHHOT
¢dopmu pearnizarii aaMiHICTPaTHBHOT }opncm/mun OpraHiB IMyOJIivHOI BIaAX Ta MEXaHi3My BHPIIICHHS ITyOIiqHO-
TPaBOBHX KOH(QITIKTIB T03aCyI0BUMH i cymoBUMH 3aco0amMu. BuXigHMM TONOXKEHHSIM € Te3a Ipo Te, II0
a,z[MlchTpaTnBHa }opncm/ucum HE 3BOTUTHCS 10 3aCTOCYBAHHSA aJIMIHICTPATHBHOTO IPHMYCY, & OXOILITIOE MPOLE/yPHO
BpErylIbOBaHY JUSUTBHICTh KOMIIETEHTHHUX Cy0’€KTIB I10/10 BCTAHOBJICHHS IOPUIMYHO 3HAYYIINUX OOCTaBHH, OIL[IHKH
JIOKa31B, IPUHAHATTA PILICHHS Yy CIpaBi Ta 3a0€3MEYeHHs OTO BUKOHAHHS 3 HAJIS)KHUMH FapaHTlHMI/I paB 0COOU.
OOrpyHTOBAHO, 1110 BUJOBHN CKJIaJl aIMiHICTPAaTUBHO-IOPUCAUKIIIMHUX MPOBAIKEHb Y TOKTPUHI € AMCKYCIHHUM,
OJTHaK HaO1IbII yCTaIEHUMH € TP NpoBakeHHA: (1) mpoBaHKeHHS 3a 3BEpHEHHAMH, (2) MPOBaHKEHHS y crpaBax
PO aaMiHICTPaTHBHI IPaBONOPYIICHHS, (3) JUCIUILTIHAPHE NPOBapKeHHs. [IpoBakeHHs 32 cKapraMu pO3KpPHUTO
SIK TIpOIeAypa aaMiHICTPaTHBHOTO OCKap)KEHHS, CIPsIMOBaHA HA BIiIHOBJICHHS MOPYIICHHX IPaB 1 3aKOHHUX
iHTepeciB y chepi myOmiuyHOro aIMiHICTPyBaHHS.

[ToxazaHo, 0 MOIEPHI3aIlisl IILOTO OJIOKY MPOLIEAYP 3yMOBIICHA TIEPEX0IOM BiJl (pparMeHTapHOTO PETyTFOBAHHS
3BEpPHEHb [0 TPOLETYypHOI MOjemi, MOOyZOBaHOI HAa MPHHIMIIAX HAJIEKHOTO AAMIHICTPYBaHHS, 30KpeMa Ha
Hpe3yMIIii MPaBOMipHOCTI BUMOT 0Cc0O0H, 000B 3Ky aIMiHICTPaTUBHOTO OpraHy 3’sICyBaTH OOCTaBHHU CIIPaBH Ta
MOTHUBYBaTH pimieHHs. [IpoaHani3oBaHO KII0OYOBI MPOTATMHN «KIACHYHOT0» PETYIIOBAHHS 3BEPHEHb (HEIOCTATHS
BU3HAYCHICTh CTaMil, BiACYTHICTh CHCTEMU MPOMIKHUX IpOIECyaJbHUX pillleHb, clabka JOKa3oBa paMKa) Ta
OKpECJICHO HAIPsIMHU YCYHEHHS LIUX MpobieM uepe3 yHi(ikallito mpoelypHIUX CTaHIapTiB.

OxpeMy yBary NpuaiJIeHO IPOBAHKEHHIO Y CIpaBax Npo aJMiHICTpaTUBHI NPaBONOPYIIEHHS K LEHTPaIbHOMY
CIIEMEHTY aJMIHICTPATUBHO-IEIIKTHOTO MeXaHi3My. BHCBITICHO HOT0 TyanbHy MPHPOY: IIOEJHAHHS TT03aCYI0BOIO
PO3IIISITY CIIpaB YIIOBHOBAXCHUMH OpPTaHAMH Ta CYIOBOTO KOHTPOIIO/PO3IIISY, IO 3yMOBITIOE CKIIAIHY B3a€MOJIII0
MPOIEAYPHUX HOPM PI3HUX aKTiB 1 MPaKTUYHI MPOOJIEMH NpaBO3acTOCyBaHHs. J(MCIUIUTIHAPHE MPOBAKCHHS
0XapaKTePU30BAHO K aIMIHICTPATHBHO-IOPUCIUKIIIHHY TIpoNienypy y cdepi myOmidHoi ciy)0u Ta npodeciiHux
CTaTyciB i3 MDKraJy3eBUM pETYJIIOBAaHHAM 1 BapiaTUBHICTIO MoJelied (3arajibHa/crieniagbHa JUCIUILTIHAPHA
BIJIMOBIIAJIBHICTE). Y3arajabHEHO, MO KIIOYOBUM HAMPSMOM PO3BUTKY € 3allpOBAKEHHS €IUHOTO 0a30BOTO
NPOIEyPHOTO CTaHJAPTY JUIS aJMiHICTPaTUBHO-IOPUCIUKIIHHUX MPOBA/KEHD 13 3a0€3MEYCHHAM 3MarajibHOCTI,
HEYIHEepePKEHOCTI, JOCTYIy 0 MaTepialliB, MOTUBOBAHOCTI PillICHb Ta e(heKTUBHUX 3aC001B MPABOBOTO 3aXHUCTY.

KirouoBi ciaoBa: ajnMmiHicTpaTMBHA — IOPUCIAUKINS, — aJMiHICTPaTUBHO-IOPUCAMKIINHE  MPOBAKCHHS,
aJIMiHICTpaTUBHA CKapra, aJMiHICTPaTUBHE MPABOMOPYLIEHHS, aIMIHICTPAaTUBHA B1AMOBIAaIbHICTh, AUCHUILTIHAPHE

IPpOBAIKCHHA.

Hara nagxomxenns crarti: 30.11.2025
Hara mpuitastrs crarti: 22.12.2025
Onyo6mnikoBano: 29.12.2025
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BPAXYBAHHS ITPAB I IOTPEB OCIB 3 IHBAJIIJHICTIO B 3AKOHOJTABCTBI
YKPATHHU ITPO TPOKYPATYPY TA ITPAKTHUIII HOTO PEAJII3AIIII

IlocranoBka mpodaemu. 3abe3nedyeHHs piB-
HOTO JTOCTYIy 0ci0 3 iHBaJIJHICTIO A0 ycix chep
CYCIIJIBHOTO XHUTTSA € OJHHUM 13 KIFOYOBUX TIPHUH-
[UIIIB Cy9acHOI MPaBOBOI JepkKaBH, ska 3000B’sI-
3aHa CTBOPHUTH BiJNIOBiIHI YMOBH. SIKIIIO TOBOPUTH
PO MPOKYpaTypy, TO BOHA € TUM 1HCTUTYTOM ITy-
Oni4HO1 BiaIu, KU BUKOHYE HaJIBaXJIMB1 (PyHK-
mii 3axucTy mpaB i cBOOOX JIFOJWHH, TOB’S3aHi
3 IIPe/ICTaBHUILITBOM 1HTEPECIB TPOMAJITHIHA B CY/I
B 3aKOHOJABYO BH3HAYCHHX BHUMAJIKAX, HATISIOM
3a J0/1ep )KaHHsIM 3aKOHIB i1 Yac BUKOHAHHS Cy/I0-
BHX PIIICHb Y KPUMIHAJILHUX CIPaBax, a TAKOXK ITi]T
Yac 3aCTOCYBAaHHS IHIIUX 3aXOJiB MPHUMYCOBOTO
XapakTepy, MOB’s13aHUX 3 0OMEKEHHSIM OCOOUCTOI
cBoOonu rpomaasH tomo [10]. ¥V 3B’s3ky 3 1um
NIUTaHHS BpaxyBaHHs NpaB 1 morped oci0 3 iHBa-
JITHICTIO y 3aKOHOZABCTBI, IKMM PEIJIAMEHTY€ThCS
JUSUTBHICTD TTPOKYPATYPH, Ta B IMPAKTHII HOTO pea-
Ji3al1ii € BAKJIMBHUM 1 aKTyaJIbHUM, OCOOJIMBO B CY-
YaCHUX BOEHHUX YMOBaX.

CraH 10c/iIKeHHs] MMTAHHA. YCyliepey akTy-
aJBHOCTI 33JICKJIAPOBAHOTO B I CTATTi MUTAHHS
BOHO HE OyJIO TIPEIMETOM JOCHTIKEHHSI B HAyKO-
BUX TpaIlsix, BiATaKk norpeOye BUBUCHHS, (Hopmy-
JFOBAHHS BiAMOBIIHUX BUCHOBKIB Ta BXKUTTS HEO0-
X1JTHUX 3aXOJ[iB pearyBaHHS.

3 ypaxyBaHHSIM 3a3Ha4€HOTO MeTa CTATTI MoJIs-
rae y JeTajlbHOMY aHaJi3l piBHS BpaxXyBaHHs IpaB
i moTped oci0 3 IHBAIIAHICTIO B 3aKOHOJABCTBI
VYkpainu mpo mpokyparypy 3 MeTor (Gopmyiio-
BaHHS BIIOBITHOT HAYKOBOI MO3MII Ta MpHUBEp-
HEHHS YBaru HayKOBIIiB, 3aKOHO/IABIIIB 1 IPAKTHUKIB
710 IIbOTO NMUTAHHS.

Bukisiax ocHoBHOro marepiaiy. Ycynepeu Bif-
CYTHOCTI KUIbKICHUX Ta SIKICHUX JJaHUX CTOCOBHO
MOpYIIEHHS TIPaB 0ci0 3 1HBAIIIHICTIO, TOCSITAaHHS
Ha iXHI mpaBa 1 3aKOHHI CBOOOJM, MOXKHA CTBEp-
JDKYBaTH, IO 1X KUTBKICTh € 3HAYHOIO.

OmnocepeaKoBaHO 3a3HAYEHE ITiATBEPIKYETHCS,
okpim inmoro, nosunicro Komitery OOH 3 mpas
oci0 3 IHBaJIHICTIO, KWK 3ayBaxye: 1) Ha He-
00XITHOCTI aKTUBI3alli 3yCHJIb 3 PO3CIiTyBaHHSI
103aCy/IOBUX CTpaT 0ci0 3 1HBAJIHICTIO IMiJT Yac
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MOBHOMACIITA0OHOTO BTOpPrHeHHS pd B YKpaiHy;
BXKUTTS 3aXOJIIB JIJISI BiIHOBJICHHS TiJTHOCTI KEPTB
1 BceOluHe BIILIKOTyBaHHS KepTBAM, Y TOMY YHCII1
YJIeHaM X ciMel 1 TpoManam [4]; mpo Te, o I
gac 30pOHHOr0 KOHQIIIKTY OCOOM 3 1HBAJIiTHICTIO
OUITBIIEC MITAIOTHCS PU3UKY HACHILCTBA 1 BTPATH
CBOIX JOTOMDKHHUX 3ac00iB 1 MPUCTPOIB, a KIHKU
1 JiBYara 3 1HBATIJHICTIO CTHUKAIOTHCS 3 TEHIEP-
HO 3yMOBJICHUM HACHUJIBCTBOM, KOPCTOKUM ITOBO-
JDKEHHSIM 1 MapriHajizaii€ro, MiBUIIEHUM pPH-
3WKOM TOPTIBIII JIFOABMH 1 MPUMYCOBOTO TLTIOOY;
3) MO OKpeMHX KIHOK Ta JiBYaT 3 iHBAIIAHICTIO
3MYIIYIOTh MEPETUHATH KOPIOH 1 BOHU 3a3HAIOTh
HACWJIbCTBA, Y TOMY YHCJIi CEKCYalIbHOTO; 4) 11010
TOTO, IO PO3IYYAIOTHCA 13 CIM’SIMHU JITH, B TOMY
YUCITi JIITH 3 1HBAJIIIHICTIO, Ta X MPUMYCOBO IIe-
PEeMIIIAlOTh 3 TEPUTOPii, KOHTPOIBOBAHUX YKpa-
iHOIO, Ha TepuUTOpii, KOHTPOJILOBaHI Pociiicbkoro
®depepariero [1].

3a TakMX YMOB TOCTPO CTOITh MHTAHHS Tij-
TPUMKH I1i€] KaTeropii HaceIeHHs, 30KpeMa i uIs-
XOM IX OXOpPOHH Ta 3aXHUCTy. Y IIbOMY KOHTEKCTI
Ba)XXJINBA POJIb BiJIBEICHA TIPOKYpaTypi — IHCTUTY-
Ty, TOKJIMKaHOMY 3aXMIIATH MpaBa i CBOOOAM JI0-
JIMHU, BKJIFOYHO 3 JIIOABMHU 3 1HBAJIIIHICTIO, 3araib-
Hi IHTepecHu CycniibeTBa Ta aepkasu [10].

Crartsa 131-1 Koncturynii Ykpainu, npucssde-
Ha NMMUTAHHIO JISUIBHOCTI MIPOKYpaTypH, HE MICTUTh
HOpM, siKi 6 Oonail MeBHOIO MIPOI0 BPaxOBYBAJU
KOHTEKCT 1HBaJIITHOCTI. Y Hill IeTanizoBaHO MOB-
HOBa)KCHHS MIPOKYPaTypH, 3aKOHO/ABYE ITiIPYHTS
il MisTTBHOCTI, @ TAKOXK JIeSKi KaapoBi mutaHHs [3].

CBO€I0 Ueproro, crerialbHUM 3aKOHOJaBUYUM
aKTOM 3 JIOCHIJKYBAaHOTO THTaHHS — 3aKOHOM
VYkpainn «lIpo npokyparypy» — BU3HA4arOTh IIpa-
BOBI 3aca/ii OpTaHi3aiii i ASUTbHOCTI MPOKYpaTypH
VYkpainu, craryc MpoKypopiB, MOPSIOK 3/1HCHEH-
HSl TIPOKYPOPCBKOTO CaMOBPSIAYBaHHS, a TaKOXK
cuctema mpokyparypu Ykpainun [10]. Baxmuso
3a3HAYMTH, 1110 0COOM 3 THBAJIHICTIO 3raIyIOThCS
B IIbOMY HOPMAaTHBHO-TIPABOBOMY aKTi BHUKIIIOYHO
B YACTHHI TUTaHHS TICHCIMHOTO 3a0e3eueHHs Mpo-
KypopiB. 30KpeMa BiJIOBITHO JI0 YaCTUHU JICB sI-
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Toi cTarTi 86 «IpOKypopam, BH3HAHHM OcoOaMu
3 imBamigHicTIO | a6o II rpymu, mpu3Ha4YaeThCs
TMIEHCIs 110 1HBAJIIAHOCTI B pO3Mipax, neperoadyeHnx
YACTUHOIO JIPYTOIO ITi€i CTATTi, 32 HASBHOCTI CTAXKY
poboTu B opranax npokyparypu He menme 10 po-
kiB» [10].

KomHux TapaHTIi JOCTYMHOCTI MisITBHOCTI
MIPOKYPATYpH I OCIO 3 1HBAJIITHICTIO CHeIliallb-
HUIl 3akOH He MicTUTh. BopHouyac y HbOMY Ipu-
JliJieHa 3HaYyHa yBara HEII€3MaTHUM 0cobam, sKi
B ITEPEBAXHIN CBOTHM YMCETHLHOCTI MatOTh O(iriiiHO
BCTaHOBJIEHY 1HBaJiAHICTh. Tak, 3a 3micToM 3ako-
Hy Ykpainu «lIpo npokyparypy»:

1) mpoxypop 3aIHCHIOE TTPEICTABHUIITBO B CYIII
iHTepeciB rpoMaasiHuHA (TpOMaasHUHA YKpaiHu,
1HO3eMIIsl 200 ocoOu 6e3 rPOMajTHCTBA) Y BUMA/I-
Kax, SIKIIO Taka 0c00a He CIIPOMOKHA CaMOCTIHHO
3aXUCTUTU CBOi MOPYIIECHI YM OCIOPIOBAHI MpaBa
abo peaizyBaTu MpoliecyaibHi TOBHOBaKEHHS Ye-
pe3 Hemie3IaTHICTh, a 3aKOHHI MPEICTaBHUKHA a00
Oprany, SIKUM 3aKOHOM HAaJaHO MPaBO 3aXWUIIATH
mpaBa, CBOOO/IM Ta IHTEpEeCH Takoi 0coOu, HE 3Iil-
CHIOIOTb a00 HEHAJCKHUM YHHOM 3IIHCHIOIOTH
i 3axucT (crarrs 23);

2) He Moke OyTH TIpH3HA4YeHA Ha MOCaay Tpo-
Kypopa oco0a, sika BU3HaHA CYJIOM HeJi€3/1aTHOI0
(crarts 27);

3) He MOXyTh OyTH wieHamMu KoHKypcHOT KoMi-
cii, BIIMOBIAIbHOT 32 OpPTaHi3alliio Ta MPOBEICHHS
KOHKYpPCY Ha Tocaay 3acTynHuka [eHepaibHOTO
poKypopa — KepiBHHKa Crerfiani3oBaHol aHTH-
KOPYIIIHHOT MPOKYypaTypH, IEpIIOTo 3acTyITHU-
Ka Ta 3acTymHHMKa KepiBHuKa Criemiaai3oBaHoOl
AHTUKOPYIMIIMHOI MPOKypaTrypu, 0COOM, BU3HAHI
cynoMm HeniesgatHuMu. KpiM TOro, 3 mpuyuHHU BU-
3HaHHA wieHa KoHKypcHOI komicii Hemie3gaTHuM
HOTO TOBHOBAYKEHHS MPUITHHSIIOTHCS TOCTPOKOBO
(ctartsa 29-1);

4) mpokypop Moke OyTH 3BITBHCHHIA 3 MOCAIH
B pa3i HEMOXIIMBOCTI BHKOHYBAaTH CBOi IIOBHOBA-
JKEHHs 3a PIILIEHHSAM Cyay, sike HaOpano 3aKOHHOI
CWJIM, TIPO BU3HAHHS MPOKYpOpa HEIIE€3TaTHUM
(ctartsa 52).

BonHouvac Ko roBOpUTH PO 3a3HAUEHI 3aKO-
HOJIaB4l HOPMH, TO BOHHU B NEPEBakH1i CBOIH O11b-
IIOCTI CTOCYIOThCSI HE TIpaB 1 moTped ocid 3 iHBa-
JIJTHICTIO, a, MIBUIIE, BCTAHOBIIIOIOTE OOMEKEHHS
CTOCOBHO TakKUX OCi0 BHKOHYBaTW Ty UM IHIIY
(YHKIIIIO B CHCTEMI IPOKYpaTypH.

[TpunarigHo mopedno akueHtryBatd Ha Crpa-
Terii po3BUTKY Npokyparypu Ha 2025-2028 poku,
3aTBep/UKeHI Haka3oM [eHepanbHOro mpokypopa
Bix 08 >xoBTHS 2025 p. Ne 322 [7]. Lle#t noKymeHT,
Ha BiAMIHY Bizx 3akoHy Ykpainu «IIpo mpokypary-
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pPy», MICTUTh HHU3KY IOJIOX€Hb, TOTUYHUX JO TH-
TaHHS 1HBaJIIIHOCTI, a caMe:

— 100ip 1 mpU3HAYEHHS MPOKYpPOPIB 3A1HCHIO-
IOTBCSL HA OCHOBI OLIHKM 32 00’ €KTUBHUMH KpHU-
TEpisIMH, HE3aJIC)KHO BiJl HU3KU O3HAK, BKIIIOYHO
3 03HAKOIO 1HBAJIIJHOCTI,

— cepell CTpareriyHuX IMPIOPUTETIB PO3BUTKY
NpOKyparypu BH3HaueHO: 1) mommpenHs (opma-
Ty JISUIBHOCTI JOCTYIHHUX CYYaCHUX IHKJIFO3UBHHUX
Ta 6e30ap’epHUX TPOMAICHKUX MpUHMalIeHb; 2) pe-
amizauis [lomituku BrpoBamkeHHs 6e30ap’€pHOTO
IPOCTOPY B OpraHax IMpoKyparypu YKpainu; 3) pos-
POOJNCHHS 1 BIPOBAPKEHHSI IHKIFO3UBHUX TPOTpPaM
3 METOr0 3a0e3IeueHHs JOCTYIy TpaIliBHHUKIB Op-
raHiB MPOKypaTypu — BETEpaHiB BiliHU 70 poOOTH
B OpraHax NpOKypaTypu 3 HaJCKHUM ypaxyBaH-
HSIM O0COOJTMBUX YMOB, HEOOXITHHMX JIJISl BUKOHAHHS
HUMH CBOIX 00O0B’5I3KiB; 4) IMiBUIIEHHS PiBHS PO-
30pOCTi MISTTBHOCTI MPOKypaTypy HUITXOM 3a0e3-
TICYCHHS JIOCTYITy 110 iH(opMarlii, po3mopsTHUKOM
K01 € mpokyparypa [7] (y BUMaIKy 3 4eTBEPTHM
MOJIOKEHHSIM HE3pPO3yMIJIOIO € BKa3iBKa Ha JOCTYI
10 iH(opmariii — uu BAETHCS TYT Mpo iHpOpMaLIIHHY
JOCTYIHICTb JJIs1 0CI0 3 IHBATIHICTIO?).

OKpecieHni miaxijg 10 IMITIEMEeHTaIlii TUTaHHS
IHBAJIITHOCTI B 3aKOHO/IaBCTBO Y cepi AisUTBHOCTI
MIPOKYPAaTYpH 1, BIIMOBIAHO, B TIPAKTUKY HOTO pea-
Ji3allii, BBA)Ka€EMO KPUTUIHO HETOCTATHIM.

MoXHa MPUIYCTUTH, 11O TEBHOI0 MIPOIO MpO-
OnmemMa MOXKe BUPIIIYBAaTUCS 32 PAXyHOK TrapaHTiil
JUIs 0ci0 3 IHBaNIHICTIO, NTepea0aueHUX B MIXKHA-
POIHOMY Ta HAI[IOHAJHLHOMY 3aKOHOJABCTBi, 30-
kpema B Konsenmii OOH mpo mpasa oci0 3 iHBamia-
HicTIO, y 3aKkoHi Ykpainu «IIpo ocHOBH corliaibHOT
3aXUIICHOCTI 0cCi0 3 IHBANIMHICTIO B YKpaiHi»,
B [IPOIIECYAIbHOMY 3aKOHO/IaBCTBI, Aep)KaBHUX Oy-
JIIBEJIbHUX HOpMax TOIIIO.

Hanpuknan, 3a0e3nedeHHs 10OCTymy ocio
3 IHBAJIHICTIO JI0 BCiX c(ep CyCHIBHOTO XKHUTTS
€ sumoroto crarti 9 Konseniii OOH npo mpasa
0ci0 3 1HBAJIHICTIO, 3 ypaxXyBaHHSM 3MICTy SKOi
OpraHM TPOKypaTypw TOBUHHI 3abe3mnedyBaTH:
1) ¢izuuny, iHpOpMaIIiifHYy Ta KOMyHIKaIliiiHy 10-
CTYITHICTh TMPHUMIIIEHb, POOOYUX MICIlh, TIPUHOMY
TpOMaJisiH, BeOpecypciB, IOKYMEHTIB, EJIEKTpO-
HHUX CEPBICIB TOLIO; 2) TOCTYIHICTh y4acTi 0ci0
3 IHBQJIIJHICTIO y KPUMIHAJIBHOMY IPOBA/KEHHI,
OKpIM IHIIIOTO, MIJISTXOM 3a0€3MeYeHHS PO3YMHOTO
IPUCTOCYBAHHS, JONOMDKHUX MOCIYT, TIEpeKIIay,
BUKOPHCTAHHS MPOCTOI MOBHU Ta (OpPMATy JIETKOTO
YUTaHHS TOIIO; & TAKOXK pearyBaTH Ha MOPYIICHHS
IpaBa Ha JIOCTYIHICTh K Ha (OpMY TUCKPUMIHA-
1111, BHKOPUCTOBYIOYH HATTISIJIOB] Ta TIPE/ICTABHUIIb-
Ki MOBHOBAYKEHHSI MPOKYpaTypH [2].
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3 ypaxyBaHHsM HOpM 3akoHy Ykpainu «IIpo
OCHOBMY COLIAJILHOI 3aXHUIIEHOCTI 0Ci0 3 iHBaJIIAHI-
CTIO B YKpaiHi» OpraHu NpOKypaTypH BCiX PiBHIB
3000B’s3aH1 3allyyaTH IMPeICTAaBHUKIB TIpoMaj-
ChKUX 00’ €/THaHb 0C10 3 1HBAJIIHICTIO JI0 MiITOTOB-
KH pIIIEHb, 110 CTOCYIOTHCS MIPaB Ta iHTEpeciB 0ci0
3 IHBJIIZIHICTIO; CTIPHUSTH 3a0€311eueHHI0 MpaB 0cid
3 THBQJIITHICTIO MO0 BKIIOYEHHS 110 CYCIIHHOTO
JKUTTS HapiBHI 3 IHIIMMH TPOMAJITHaMU; CTBOPIO-
BaTH YMOBH JJIsi O€3MEPELIKOHOTO JTOCTYIy 0Ci0
3 IHBAJIIIHICTIO (Y TOMY YHCIIi 010 3 1HBAJIIIHICTIO,
SIKI BUKOPUCTOBYIOTH 3aCO0M TMEpeCcyBaHHS Ta CO-
0aK-1oBOIUPIB) 10 00 €KTIB, y SKHX 3A1HCHIOIOTH
CBOIO JISUTBHICTB, Ta, BIJMOBIAHO, A0 MOCHYT, SKi
HUMH HaJaroThes [9].

VY ITnanizaxomniB Ha 2025-2026 poku 3 peaizaiii
HamionansHoi ctparerii i3 cTBopeHHsI 0e30ap’ep-
HOTO TIpOCTOpy B YKpaiHi Ha nepiox 10 2030 poky,
3aTBEpILKEHOMY po3nopsipkeHHsM Kabinety MiHi-
cTpiB Ykpainu Bim 25 Oepe3ns 2025 p. Ne 374-p,
Odic I'enepanbHOroO NPOKypopa 3raayeTbest TUIBKU
OJIH pa3 y BUKOHaBISIX 3axoxy «[locunenns crpo-
MOXKHOCT1 JIEp’KaBHUX Ta MICHEBUX IHCTUTYIIN
y pearyBaHHI Ha BUITAJKHA TUCKPUMIHAIID 13 TIpU-
MITKOIO «3a 3rof1oro» [6]. 3a3HaueHe CBiAUYNTH TIPO
Te, 10 JIepkaBa B 0co0i ii OpraHiB HE BU3HAE MPO-
OJeMH HEIOCTYIMHOCTI y cdepi MisUTbHOCTI Mpo-
Kypatypu a0o He 3BepTa€ Ha Hel OCTaTHbOI yBa-
I, [0 BKpail HETaTMBHO BIUIMBAE HA CHUTYAIlilO
13 3a0e3MedeHHsIM BiAMOBITHUX TpaB 1 MoTped ocid
3 IHBAJIIIHICTIO Ta IHIINX MaJOMOOUIBHUX TPyl HA-
CEJICHHHI.

HacrmigkoM HemoCTaTHhOI 3aKOHOMABYOI per-
JaMeHTall muTaHHs 3a0e3nedYeHHs TOCTYIy Ooci0
3 IHBJIHICTIO J10 MOCIYT, SIKI HaJJAIOThCSl OpraHa-
MU TIPOKYPATYPH, € Te, 1110 Ha ChOTOHI apXiTEKTyp-
Ha JIOCTYIHICTh MPUMIILIEHh OPraHiB MPOKypaTypu
Ta MPUJIETIIOl TEPUTOPIi 3ATHUIIAETHCS HA HU3BKOMY
piBHi. Ha »ais, dpu um inmmi ogiriiiai BioMOCTi,
sKi O TIe MiATBEPUKYBAJIM, B 3arajJbHOMY JOCTYII
BizicyTHI. OIHaK, 3Ba)Kar0YM Ha 3arajbHOACPIKaBHY
mpoOsieMy apxiTeKTypHOI Oap’€pHOCTI, OYCBHUJIHO,
10 BOHA CTOCY€ETHCS TAKOXK POKYPATYPH.

Odiuiini caiitu Ta iHdopMariiftHi Marepianu
MIPOKYpaTypH HE 3aBXKIW BiANOBIIAOTH BUMOTAM
iH(pOpMAITiITHOT TOCTYIMHOCTI TSt 0Ci0 3 1HBaTiI-
HICTIO 3 CEHCOPHMMH Ta IHTEJIEKTYaJIbHUMH MO-
pYILICHHSMH. Y KOHTEKCTI I[bOTO MHUTAHHS J0ped-
HO 3rajzatu posmnopspkeHHs Kabinery MiHicTpiB
VYkpainu Big 17 mucronana 2023 p. Ne 1046-p «I1po
CXBAJICHHS PEKOMEHJAIliil 100 BHUKJIAJACHHS iH-
dopmartii cy0’ekTamMu  BIQJHUX TIOBHOBa)KEHB
y ¢opmarax, mo 3abe3meyyioTh JOCTYIHICTh
ii cpuitasaTTa» [11]. OnHo¥iMeHHI pexoMeHaaii
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CIpSIMOBaHi Ha 3a0e3MeUeHHs TOCTYITHOCTI CIIPHIA-
HATTS iH(pOpMAIIil, 0 BUKJIAJAETECA Cy0’ €KTaMuU
BIaJJHUX TOBHOBakeHb. OfHa came peKoMeHJa-
LIAHUI XapakTep LbOro JOKYMEHTY € KIIOYOBOIO
NEPEIIKOJ0K0 JUIsi HOro JOTPUMAHHS BIIQJHUMU
THCTUTYIISIMH BCYIIEped MPOTPECUBHOCTI 3aKpi-
IUICHUX y HBOMY MIIXOMiB. SIK HACIiIOK, OpraHu
MIPOKYpaTypH B CBOIH MisITBHOCTI KOPUCTYIOTHCS
3aCcTaplIMMHU IHCTPYKIISIMH 3 JIIJIOBOJICTBA, TIOPY-
IIYIOYH BUMOTH 1H(GOPMAIIHHOT TOCTYITHOCTI JIJIst
0ci10 3 IHBATAHICTIO.

TumoBi mpouenypu nOpuioMy TpPOMAIsH,
oopmIIeHHSI 3BEPHEHb, NMPUHOMY IOKa3aHb Ta-
KOXK XapaKTepHu3ylOThcs 0ap’€pHICTIO. 3BEpTaEMO
yBary, mo [HCTpyKIisi mpo MopsAoK 3a0e3nedeH-
HSl JTOCTYIy J0 ImyOmiuHoi iH(dopMarii B opranax
NpOKyparypu VYKpaiHu, 3aTBEpIKeHa HaKa3oM
I'enepanbpHOro Mpokypopa Bix 06 ceprus 2020 p.
Ne 363, micTuTh OfHY 3rajiKy Mpo ocid 3 iHBaiI-
HICTIO: «Y pa3i AKIIO 3 TMOBAXHUX NMPUYUH (iHBA-
JIHICTh, OOMEXeH1 (Di3UUHI MOXKIUBOCTI TOIIO)
ocoba He MOXKE MOJATH IHChbMOBHMH 3aIlMT, HOT0
odopMIIEHHS 3/IHCHIOETHCS TTPaIliBHUKAMH CIICIIi-
aJIbHUX CTPYKTYPHUX MiIPO3/ALIIB (B1ANOBIATbHU-
MH 0co0aMM) OpraHiB MPOKypaTypH Ta IMpaiiBHU-
KaMU OKPY)KHUX TIPOKYpaTyp 3TiTHO 3 PO3IOIIIIOM
000B’SI3KIB 13 3a3HAUCHHSM B 3allUTI CBOTO Mpi3-
BHUIIA, IMEHI, 10 OaTbKOBI, KOHTAKTHOTO TeJIC(POHY
Ta HaJlaHHSM KOIii 3amuTy 0co0i, sika WOoro moja-
nay [8]. OueBHUIHO, 1110 IBOTO BKpail HEOCTATHHO
JUTsE 3a0e3MedeHHs IOCTYMTHOCTI BiINOBITHOT po0Oo-
TH OpraHiB IpoKyparypu. ba 6inbie, 3akoHOo1aBUE
TIOJIOKCHHS MICTUTh HENPUHHSATHY TEPMIiHOJIOTIIO,
a caMe: 3a00pOHEHE /10 BUKOPHCTAaHHS B HOpMa-
TUBHO-TIPABOBHUX aKTaX CIIOBOCIHOIYYEHHS «0OMe-
JKeH1 (DI3UIHI MOMKITHBOCTI.

[Tin yac KpUMIHAILHOTO TMPOBAJDKEHHSI 0COOH
3 IHBAJIIJHICTIO TaKOXK MOXKYTh MOTpeOyBaTH CIie-
[MiaTbHAX yYMOB: HAaJIe)KHE OCBITIICHHS, MEPEKIIaj
’KECTOBOIO MOBOIO, MOXIJIUBICTh CBIIYUTH B HpHU-
CYTHOCTI JIOBipeHOI ocoOu Tomo. BincyTHiCTh
€IMHUX MpoLeayp (32 BUHATKOM 3aKOHHOTO IMpeJ-
CTaBHMIITBA HEAIE€3IATHNX) Ta CTAHJAPTIB yCKIIa-
HIO€ peaJlbHy MOYKJIMBICTb peajli3yBaTH Il rapaHTii.

[IpamiBHUKK TMPOKYypaTypd YacTo HE MaroTh
HAJIC)KHOI MMIArOTOBKMA 3 THUTAHHS OCOOIMBOCTEH
MIATPUMKH Ta KOMYHIKaIii 3 oco0amMu 3 iHBaIiI-
HiCTIO. BifiIcyTHE CCTeMHE HaBYaHHS 1 BIAMMOBITHI
JIOCTAaTHI METOAMYHI MaTepiaan. Y I[bOMy KOHTEK-
CTI TPOMAJChKI opraHizauii ocid 3 iHBaJIJHICTIO
CTBEP/UKYIOTh: «3ax0/iu 3 MiABUIICHHS 00i3HAHO-
CT1 TMPAIIBHUKIB ... IPOKYpaTypH 3 MUTaHb 1HBa-
JIHOCTI HE 3a0e3MeuyIOTh HaJeKHOTO PiBHS TMijI-
TOTOBKH BIIIOBIIHUX CIIEI[AJIICTIB 10 B3a€MOil,
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MIATPUMKH Ta HAJIaHHS IHKIFO3UBHHUX TOCITYT 0CO-
0aM 3 IHBAJTITHICTIO y cdepax mpaBocymis H 10-
CTyMy 70 0€30IUIaTHUX MPaBHUYUX ToCayr» [5].

[Ile omgHUM CYTTEBUM HENOJIKOM B JisUTbHO-
CTI OpraHiB MpOKYpaTypH, BIACTHUBUM OLIbIIOCTI
BJIaJHUX IHCTUTYLIH, € ITHOpYBaHHs MOTEHIIAITy
TPOMAJICBKAX OpTraHizamii oci0 3 I1HBaJIiTHICTIO
SIK TIOTY)KHUX ITAPTHEPIB JIEP’KaBU y BUPIIICHHI ITH-
TaHb, OB’ SI3aHUX 3 1HBAIIHICTIO, 3a0e3I1eYeHHAM
1paB 1 3aKOHHHUX TOTPeO 1Ii€i KaTeropii HaceneHHs
3acob6aMu, OKpiM IHIIOTrO, HaJaHHS 1H(OpMALiN-
HO-KOHCYJIBTaTUBHOI MIATPUMKH, 3MIMCHEHHSI MO-
HITOPUHTY TOILO.

BaxnmBo 3a3HaunTH, MO0 TEPETiK HaBEIEHUX
HEJIONIKIB HE BUUEPITYETHCS 3a3HAUYCHUM.

Pesromyroun, Mu MiWNUIM BHCHOBKIB CTOCOB-
HO TOTO, 1110 MPOKyparypa sIK IHCTUTYT L0 CTOITh
Ha BapTi 3aKOHHOCTI 1 3aXHCTy IpaB TPOMaJsH,
Mae 3a0e3revuyBaTd piBHHM JOCTyI oci® 3 iHBa-
JHICTIO 70 cBOiX mociyr. HasBHi 3akoHOmaBui
HOPMHM ¥ TpakTHKa BKpail HE3HAYHOIO MIpOIO 3a-
Oe3neuyroTh Taki rapanTii. CHCTEMHE BUPIICHHS
ouX MpodieM MoTpedye KOMILIEKCHOTO IiJXOAy:
3a0e3MeuyeHHs] HaJIe)KHOT 3aKOHOAABYOI pernaMeH-
TaIlii, 3MIMCHEHHS OpraHi3aliiHuX 3aX0iB, OCH-

JICHHSI TIApTHEPCTBA 3 T'POMAJSHCHKUM CYCHLIb-
cTBOM ToI0. OKpiM iHIIOTO, MOTPIOHO, 100 Oyau
3I1ACHEH] Takl Kpoku: 1) 3ampoBajKeHHS 1 Mpo-
BEJICHHA Ha MOCTIiiHIi OCHOBI O00OB’A3KOBUX Ha-
BYAIIBHUX MIPOTpaM JIJIs MPAIiBHUKIB IPOKYPATYPH
I10J10 IpaB 0ci0 3 IHBaJIIJHICTIO, MPUHLUIIB He-
TUCKPHUMIHAI{, METOMIB KOMYHIKaIlii, TpoIexyp
3a0e3MeueHHsT JOCTYIMHOCTI TOIIO; 2) po3podka
Ta JIOBEJICHHS /IO BijioMa BiAMOBIIHUX MpalliBHUKIB
OprasiB MPOKYpaTypyd METOAMYHUX PEKOMEHIAIi]
10J10 MPUHOMY 3BEPHEHB Bijl 0¢i0 3 iHBAJIIIHICTIO,
MIPOBEACHHS JOMUTIB TaKuX 0ci0, poOOTH 3 Kep-
TBAaMH Ta MOTEPHIJIMMHU 3 1HBAJIJHICTIO 3 ypaxy-
BaHHSM iX IHIUBIAYaJIbHHUX MOTPEO TOMIO; 3) Mpo-
BEJCHHA WIOPIYHUX MOHITOPHUHIIB JOCTYMHOCTI
MOCIYT MPOKYypaTrypu 3 MyOJiKaIli€ro pe3ybTaTiB
1 mIa”iB ycyHeHHs HeaoumikiB. KiouoBe Mmicte ce-
pen HeoOX1AHUX 10 3/11HCHEHHS KPOKIB HAJICKUTh
BIOCKOHAJIEHHIO 3aKOHO/IAaBCTBA 3 TIMTAHHS MisUTb-
HOCTI TIPOKYpaTypH, sKe TOBHHHE BpPaXOBYBAaTH
npaBa i 3aKOHHI TOTpeOn 0ci0 3 1HBaIITHICTIO, BiJI-
MOB1IaTH MI>XKHAPOAHUM CTaHAapTaM y cdepi npas
JIOAWHM. 3arajioM CHUTYyallis MmoTpelye TTHOOKOTO
aHai3y Ta PO3BUTKY Ha BCIX PIBHIX: BiJ HAYKOBO-
TO JI0 IPAaKTUYIHOTO.
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Counbka A.M. BPAXYBAHHS IIPAB I IIOTPEB OCIb 3 IHBAJIIAHICTIO B 3AKOHOJABCTBI
YKPATHHU ITPO IMTPOKYPATYPY TA IIPAKTHUIII HOI'O PEAJII3ALLII

VY cTarTi JOCHIKYEThCS PIBEHb BpaXyBaHHS MpaB 1 MOTpeO 0ci0 3 1HBAIIHICTIO B 3aKOHOJIABCTBI YKpaiHU PO
MPOKypaTypy Ta MPAKTUIIl KOTO 3aCTOCYBaHHsS. BUXIJHOIO TO3HINEI € PO3YMIHHS MPOKYpPAaTypH SK KIFOYOBOTO
THCTHTYTY IyONIYHOI BIaJ, MO 3AiHCHIOE (QYHKIIIT 3aXUCTy MpaB i CBOOOJ JIFOIMHH, MPEICTABHUIITBA IHTEPECIB
TPOMaJISTH Y CY/i, a TAaKOXK HaIIsAy 3a IOJSPXKAHHSM 3aKOHIB y cepi KpuMiHAIBHOT rocThllii. OOrpyHTOBYEThCS
aKTyaJIbHICTh IPOOJIECMH 3 OIVISITYy Ha KIIIOUOBY POJIb MPOKYpaTypH Yy 3aXHCTI IpaB i cBOOO JIIOMUHH, OCOOIHMBO B
YMOBax 30pOHHOr0 KOHQUIIKTY, KOM OCOOH 3 iHBAJIIHICTIO HAJeXaTh O HAHOIIBII ypa3nuBUX IPyN HACEICHHS.
IIpoananizoBano Hopmu Kouctutymii Ykpainu, 3akony Ykpainu «IIpo mpokyparypy», MifA3aKOHHHX AakKTiB i
CTpaTeriYHuX JOKYMEHTIB, a Takox nojokeHHs Kousenuii OOH mpo npasa oci0 3 iHBanigHicTI0. OOIpyHTOBYEThCA
BHCHOBOK IIPO T€, IO CIEliaIbHEe 3aKOHOJABCTBO Y cepi AISTTbHOCTI MPOKYPaTypy Maike He MICTUTH ITOJIOKEHb,
CIIPSIMOBAaHUX Ha 3a0€3IMCUCHHsS JAOCTYITHOCTI Ta BpaXyBaHHS IHAWBIAyalbHHX IOTpPeO 0ci0d 3 IHBaNiAHICTIO, a
HasIBHI HOpMH 31e0LTBIIOT0 MalOTh 06Mex<yBanLHm71 a He rapaHTiiHHN xapaktep. Y cCTarTi OKPECITIOKThCS
KITIOUOBI TIpOOIIeMH MPaKTHIHOTO XapaKTepy: apx1TeKTypHa iHpopMariiiHa Ta nmpouesypHa Oap’epHICTD OpFaHlB
TIPOKYPATypH; HEOCTaTHIi PiBeHB IMiATOTOBKU TIPAIliBHUKIB TPOKYPATYPH 110 B3aemomii 3 ocobamu 3 p13HI/IMI/I
(hopmamu 1HBAITHOCTI; 1rHopyBaHH;1 HOTeHulany TPOMaJICHKHX opraH13au11/1 0ci0 3 IHBANIHICTIO SIK MAPTHEPIB Y
(opMyBaHHi Ta peamizallii 1epKaBHOI MOTITHKH ToI0. Ha micTaBi mpoBeaeHoro anatisy copMyI-0BaHO BHCHOBOK
PO HEOOX1THICTH KOMIUIEKCHOTO TMiIXOAY JI0 BHPIMICHHS OKPECICHUX MpoOieM, 1o mepeadadae YI0CKOHAJIEHHST
3aKOHOABCTBA, 3AMPOBAKCHHA CHCTEMHHX HABYATBHHX MPOrpaM, PO3pOOKY METOAMYHUX PEKOMEHIAMid i
MIPOBE/ICHHS PETYISPHOTO MOHlTOpI/IHFy I{OCTyHHOCTl TUSUTBHOCTI opramB MIPOKYpaTypH.

KarwuoBi cmoBa: ocoba 3 iHBaNimHICTIO, IPOKyparypa, CIeliaii3oBaHa AaHTUKOPYILiAHA MPOKYypaTypa,
JIOCTYITHICTB, 0ap’€p, IHKIIIO31s1, IPEJICTABHUIITBO IHTEPECIB, HEMII€3ATHICTD.

Sotska A.M. CONSIDERATION OF THE RIGHTS AND NEEDS OF PERSONS WITH DISABILITIES
IN THE LEGISLATION OF UKRAINE ON THE PROSECUTOR'S OFFICE AND THE PRACTICE OF
ITS IMPLEMENTATION

The article examines the level of consideration of the rights and needs of persons with disabilities in Ukrainian
legislation on the prosecutor’s office and the practice of its application. The starting point is the understanding of
the prosecutor's office as a key institution of public authority that performs the functions of protecting human rights
and freedoms, representing the interests of citizens in court, and supervising compliance with laws in the field of
criminal justice. The relevance of the issue is justified given the key role of the prosecutor's office in protecting
human rights and freedoms, especially in the context of armed conflict, when persons with disabilities are among
the most vulnerable groups of the population. The norms of the Constitution of Ukraine, the Law of Ukraine «On
the Prosecutor’s Office», subordinate acts and strategic documents, as well as the provisions of the UN Convention
on the Rights of Persons with Disabilities are analyzed. The conclusion is justified that special legislation in the
field of the prosecutor’s office contains almost no provisions aimed at ensuring accessibility and taking into account
the individual needs of persons with disabilities, and the existing provisions are mostly restrictive rather than
guaranteeing in nature. The article outlines key practical problems: architectural, informational, and procedural
barriers in the prosecutor’s office; insufficient training of prosecutor’s office employees to interact with persons
with various forms of disability; ignoring the potential of civil society organizations of persons with disabilities as
partners in the formation and implementation of state policy, etc. Based on the analysis, a conclusion was made about
the need for a comprehensive approach to solving the outlined problems, which involves improving legislation,
introducing systematic training programs, developing methodological recommendations, and conducting regular
monitoring of the accessibility of the activities of the prosecutor’s office.

Key words: person with a disability, prosecutor’s office, specialized anti-corruption prosecutor’s office,
accessibility, barrier, inclusion, representation of interests, incapacity.
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3ACTOCYBAHHSA OHIHHUX ITOHATDH KEPIBHUKOM
OPT'AHY JOCYAOBOI'O PO3CJIAYBAHHSA

[ocranoBka  mpoOiemu.  [loBHOBa)keHHS
1 MPaBOBUI CTAaTyC KepiBHUKA OpraHy J0CYI0BOIO
pO3CTiIyBaHHSI XapaKTEPU3YIOThCS TOEIHAHHIM
aJIMIHICTPAaTUBHUX 1 TMPOIECyalbHUX EJIEMEHTIB,
1110 CTBOPIOE YCKJIQJHEHY MOJIEIIb PEaTi30BaHOi HUM
muckpertii. [lomoxxenns KpumiHampHOTO TIpoOIie-
CyaJIbHOTO KOJIEKCY YKpaiHH 3aKpiIUTIOIOTH 3aralib-
HI HOpMHU HOTO KOMIIETEHLi, aje 3HayHa 4acTHHA
pillicHb, 110 HUM MPUHUMAIOTHCS, MalOTh OI[IHHUHN
XapakTep Ta € Horo npodeciiHuM CyIHKEHHSM.
Ha mpaktumi nie cnpuuuHsie mpoOiemMy CTOCOBHO
BHU3HAueHHS MEX BTpy4aHHs kepiBanka OJIP y mpo-
1eC MPUHHATTS PINICHHS CJIiTYAM/Ti3HaBa4YeM, 3a-
Oe3rneyeHHs] MPOTMOPIIHHOCTI YIPaBIiHCHKUX TIO-
BHOBQ)XEHb, & TAKOX JOTPUMAHHS TpaB JHOIMHU
Ta 3armo0iraHHsl BUXOMY 332 MEXi JUCKperii. AKTy-
QJIBHICTb JaHOI TEMU 3yMOBJICHA 3POCTAHHAM KUIb-
KOCTI Ta CKJIAQIHOCTI KPUMIHAJIBHUX IPOBAKEHB,
0 OTPEOYIOTH BiJl KEPIBHUKA OPTaHy JOCYIOBOTO
PO3CITiyBaHHS ONEPATHBHOTO YXBAJICHHS OIIHOY-
HUX YMPaBIIHCHKO-MIPOLIECYAIbHUX DIillIeHb, 0CO-
0J1MBO B YMOBaxX BOEHHOTO CTaHy, 3a BIJICYTHOCTI
YiTKO BU3HAUCHUX MEXK TAKO1 JUCKPEIIii.

VY HayKOBHX AOCTIPKEHHSIX MATAHHS JUCKPELii
Ta OLIHHUX MOHATH Y IISUIBHOCTI KEPIBHUKA OpraHy
JIOCY/IOBOTO PO3CIIiAYBAaHHS PO3IIISAAAIOTHCS JIUIIE
¢parmentamu. Hanpuxiian mocmimkerns [LHsri-
Ha O. I',, Cminbka . C., Umka C. A. Ta iHIIHX aB-
TOPIB MEPEBAYKHO AKIICHTYIOTh YBary Ha 3arajbHii
Teopii J0Ka3iB, ePEKTUBHOCTI Ta CBOEYACHOCTI PO3-
ciinyBaHHs. [IUTaHHS CIIBBIAHOIICHHS YIIPABIIiH-
ChKHUX 1 IpouecyanbHux (yHKIii kepiBauka O/1P
posmanaerbes y nocnimpkenusx 0. I1. Anenina,
B. 1. Komomierns, B. M. 3inuenka, M. A. Hocenka,
ajle B HUX HEMa€ LUTICHOro OaueHHsS MeXaHi3MiB
peasizariii came OI[iIHHUX MOHATh B AISUTBHOCTI i€l
mocajioBoi ocodu. Po3misi cyqoBoi mpakTuku, 30-
Kpema no3uuii KacauiifHoro KpuMiHaaIbsHOTO Cyay
y ckiaai BepxoBnoro Cymy VYkpainu, yTOuHIOE
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MEXi TTOBHOBa)KEHb Ta BUMOTHU IO MOTHBOBAHOCTI
pilieHsb, mpote He (JOPMYE CTAIOro y3araabHEHOTO
crarycy kepiBauka OJ[P.

Merta 10Cii2KeHHsI TIOJISITa€ B KOMIUIEKCHOMY
NPaBOBOMY 3’sICYBaHHI PABOBOT IPUPOJIU TUCKpeE-
IIHHUX TIOBHOBA)XCHb KEPIBHHUKA OPTaHy IOCY/IO-
BOTO DO3CIHITyBaHH], a TaKOXX BH3HAYEHHS PO
B MOro AiSUIbHOCTI OLIIHHMX MOHAThL. [l mocsr-
HEHHSI TIOCTABJICHOI METH MM 3aIllaHyBaJId BHpI-
IIUTH PsiJT 3aa49:

— IIpoananizyBatn HOpMAaTHBHI 3acajy TTOBHO-
Ba)XEHb KEPIBHUKA OpPraHy JOCYIOBOTO PO3CIiTy-
BaHHS Ta 1X 3MilllaHy aJMiHICTPATUBHO-TIPOIIECY-
aJNbHY MIPUPOY;

— Oxapakrepu3yBaTH Tpyld OLIHHUX TOHSTH,
SIK1 3aCTOCOBYIOTHCSI KEPIBHHKOM OPTaHy IOCYIO-
BOTO PO3CJiTyBaHHS, TTOKA3aTH iX BIUIMB Ha e(ek-
TUBHICTb 1 3aKOHHICTh JOCYI0BOTO PO3CIIiyBaHHS;

— BuzHauuTH Mexi AMCKpeEINii Ta MeXaHi3Mu
i1 OOMEXKEHHSI;

— Y3araJapbHUTH pe3yJabTaTH Ta OKPECIUTH Ha-
TPSIMU JUTSI TOJAITBIIHAX TOCITIKCHb.

Bukian ocHoBHOro marepiamay. KepiBauk op-
raHy JOCYIOBOTO PO3CIiIyBaHHA € TPOIEeCyasb-
HOMWO (Iryporo, sika Mae 3MilllaHui CTaTyc, TaK, Ha-
NpUKJIaA, BiH HE MpuiiMae Oe3MOCEPEHI0 Y4acTh
y JIOCY/IOBOMY PO3CJIiTyBaHHi, aJie y TOW e 4Yac BiH
Mae MpaBo KOPUTYBAaTH, CKACOBYBATH a00 MOTOIKY-
BaTH PIIIEHHS CJITY0T0 YU J[i3HaBaya, 110 MOETHYE
aJIMIHICTpAaTHBHE YTPABIIHHSI 3 TPOIECYATEHUM
KOHTpOJIEM. Y MeXax CBOIX IIOBHOBaXEHb KEPIBHUK
OJIP nocTiliHO BUKOPUCTOBYE OIIIHHI KaTreropii, Taki
SIK ““HEO0OXIIHICTH, “IOCTATHICTh, “MOLUIBHICTE”,
“e(heKTHBHICTE”’, “HaNeXHICTh Tomo. ONiHHI TTOo-
HATTS y JSUTBHOCTI KepiBHUKA OPraHy J0CYOBOTO
PO3CITiTyBaHHS 3aKIaIeHI B MOJIEIi KPUMiHAIIBHOTO
TIPOIIECY, JIe KEPIBHUK BUCTYIIAE TAPAHTOM S(PEKTHB-
HOCTI, SIKOCTI Ta 3aKOHHOCTI PO3CIIiIyBaHHS. AKe
caMme BiJl HBOTO 3aJXKHUTh YU Oyle MpOBAIKCHHS
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PO3BHBATHCS B MMOTPIOHOMY TeMTIi; 4u OymTyTh BHPI-
IICHI KOHKPETHI TaKTUYHI 3a/1a4i; 9 Oyzie 30epexe-
HO OaylaHC MIXK JIOTPUMaHHSM IIpaB CTOPiH Ta Ore-
PaTUBHICTIO PO3CIIITyBaHHS.

Tomy, OIiHHI MOHATH B AISIIBHOCTI KEepiBHUKA
OJIP craroTh 1HCTPYMEHTOM YIPABIIHHS TOCYHO-
BUM DO3CIiAyBaHHSIM, IO JO3BOJISIE AaNTyBaTH
MIPOIIEC TMiJI KOHKPETHI 00CTaBUHU MPOBAKCHHS,
oOuparu HalOUIBII e(heKTUBHI 3acO0U JTOKa3yBaH-
HSl, BYACHO Ta e()EeKTHUBHO pearyBaTd Ha PU3UKU
Ta BUMPABISATUA MMOMWIKH CIIIAYOTO YM Ji3HaBaya.
[Ipore Taka oIliHIOBaJIbHA MisSILHICTE Ma€ CBOL
MEXi1, TOMy OyIb-siKe pIIIEHHS KEpiBHMKAa MOXKe
OyTu ockapkeHe, a Horo o0IpyHTOBaHICTh 000B’ 13-
KOBO TIepeBipseThes cymoMm. Came TOMY JOIIiITb-
HO BU3HAYUTH TMPUPOLY NMOBHOBAXKECHb KEpiBHUKA
O/IP, sixi came OIIHHI TIOHSITTSI BiH BUKOPHCTOBYE
B CBOIM MISUTBHOCTI Ta Jie MPOXOASITh MeXi HOro
muckpenii. Taka Mozenb cTarycy mporecyaibHOro
ydJacHMKa repezdauae, 110 npaBoBa Ipuposa Horo
MMOBHOBXCHb PO3KPHUBAETHCS B HACTYITHHUX B3a€-
MOTIOB’ I3aHUX (PYHKITISX:

1. Opeanizayitino-ynpasnincoki  gynxyii. Ke-
piBauk O/IP mae oprani3oByBaTH Ipolec A0CY-
JIOBOTO PO3CIiAyBaHHS, a caMe HPOBOAWUTH PO3-
MOJTIT KPUMIHAIBHUX TIPOBAKEHb MK CITLTYNMU/
Jli3HaBauaMH; YTBOPIOBATH CIiA4i TPYIH; 3aTBEp-
JDKYBATH TUIAHH JIild; KOHTPOJIOBATH JOTPUMAHHS
CTPOKiB; KOOPJAMHYBATH B3a€EMOJIIF0 M1 ITiJIpO3/Ii-
JamMHu. AHaJi3yl0ud HAayKOBO-TIPAKTHYHUN KOMEH-
tap no apyroro posairy KIIK Ykpainu, pospo0ite-
Huit 1O. I1. AseHiHUM Ta IHITUMHU HAYKOBIISIMH,
MOTOJIMMOCH 13 [YMKOIO aBTOpIB, IO 1Sl CKJIaJ0Ba
MICTUTh 3HA4YHY KUIBKICTh YIPaBIiHCHKOI JAHC-
Kpelii Ta BiAMOBITa€ KJIACHYHUM YHPABIIHCHKUM
(GyHKIISAM y MeXaX IPaBOOXOPOHHOTO oprany [1].

2. I[Ipoyecyanvruii xoumpons. KepiBauk OJIP
HQ/IJICHUH  NPOLECYalTbHUMH  MOBHOBA)KCHHS-
MU KOHTpOIIIO, @ caMe: NPaBOM JaBaTHd MUCHMOBI
BKa31BKM CIIYOMY; CKaCOBYBaTH HEOOIPYHTOBaHI
a0b0 HEe3aKOHHI MOCTAHOBHW; BHMAaraTtu YCYHEHHS
MpolecyanbHUX MOPYIIeHb Ta 3a0e3meuyBaru J0-
TPUMaHHS IPaB BCIX ydacHHKIB mporecy. [1ix gac
KOPHCTYBaHHS IMMH MTOBHOB)KCHHSIMH BiJl KepiB-
HUKa OpraHy JIOCYJOBOTO PO3CIiTyBaHHS BHMara-
€TbCSI MPOBEJICHHS BJIACHOT OLIIHKH JT0Ka30BOi CHU-
Tyalii, 0OIPyHTOBaHOCTI MPOLECYaJbHUX DPIlICHb
1 TPaBUJILHOCTI OKpeMUX ciiaunx Aii. [IpoBomsun
OIS Ta aHai3 cynoBoi npaktuku KacariitHoro
KpUMIHAIBHOTO CyIdy y ckiani BepxoBHoro cymy
Vkpainy, B. 1. Konomiens npuiiiioB 10 BUCHOBKY,
110 TaKi MiAXOAM BiAOOpa)xeHi sIK y HayKOBii JT0K-
TPHHI, TaK 1 B CyI0Bil MPAKTHUIII IIIOJI0 MEX KOMIIE-
teH1il kepiBanka OJIP [2, c. 231].
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3. l'apaumivna gynkyis. 3aKOHOAABCTBO YKpai-
HYU TIOKJIaZia€ Ha KEpIBHMKA OpraHy JO0CYIOBOTO
po3ciiayBaHHs 00O0B’SI30K 3amo0iraTd MOPYyIICH-
HSIM IIpaB JIOIUHY M1 4ac po3ciinyBaHHs. Kepi-
Huk OJ[P Mae o1iHIOBAaTH CIIIBMIPHICTH BTPY4aHHS,
o0upaTu 3axo/1 3a0e3MeUeHHs 3 ypaxyBaHHAM pU-
3MKIB Ta MiJICTaB JII 0OMEXEHHS IPaB, a TAKOXK BiH
Mae TapaHTyBaTH, 10 IPOIECyalbHi il He Mpu3Be-
IyTh 10 HEOOTPYHTOBAaHMX YTHCKiB. Taka rapas-
TiliHA POJIb y MPOBAKEHHI MIIKPECIIOE, 10 KepiB-
Huk O/[P moBuHEH noeHyBaTH 1 FOPUANYHI 3HAHHS
1 mpodeciiiHe CyKeHHS TTPU BUKOPUCTAHHI CBOiX
JUCKPEIIMHUX TIOBHOBaXKEHB [3, ¢. 255].

KpuminanpHUH TIpoIieCyalibHHUNA KOJCKC YKpai-
HH, a came cT. 39 KIIK, Bkazye Ha OCHOBHI TOBHOBa-
JKeHHs1 KepIBHUKA y HE/IeTali30BaHii ¢popmi, 1110 3a-
JUIIAE MOMY 3HAUYHUM MPOCTIP ISl BUKOPUCTAHHS
OIIIHHUX pilIeHs i gyac podotu. [IpaBoBa mpupona
HOr0 TOBHOBa)XEHh MOYKE IOEIHYBATH BH3HAYCHI
000B’sI3KH Ta TOJIE YIS JOCBiqYeHOT0 TipodeciiiHo-
O CY/DKEHHS B MeXaX MPOLECyaTbHUX TapaHTiH.

CynoBa npakTHKa JEMOHCTPYE, 110 PIIIEHHS Ke-
PIBHMKA OpraHy JOCYA0BOTO pO3CIIiAyBaHHs, HAIIPH-
KJIaJ1 TIPO 3aKPHUTTS MTPOBAKEHHS, TIPO CKACyBaHHS
HpoLEeCyalbHUX JIill, CTOCOBHO JI0JIi PEYOBHX JIOKa-
31B, IIOZIO TIPaBa Ha OCKAp KEHHS Ta HIII MalOTh CBOT
TICBHI CyTT€BI mpaBoBi Hacmiaku. [IpakTrka Kaca-
IITHOTO KPUMIHATBHOTO CYy Y CKJIai BepxoBHOTO
Cyny Ykpainu akieHTye yBary Ha TOMY, 1110 TaKi pi-
IICHHST 000B’ I3KOBO TIJISTAI0Th CYIOBOMY KOHTPO-
JIFO Ta MAIOTh CYBOPO OyTH B MEXKaxX MPOIeCyaIbHIX
HopM, Bu3HaueHuX B KIIK, Ta rpyHTyBaTHcs Ha KOH-
KpEeTHHX TijicTaBax [4].

OwiHHI MOHATTS B ISUTBHOCTI KEPIBHUKA OPTraHy
JIOCYZIOBOTO PO3CIIyBaHHSI € CYTTEBUM €JIEMEH-
TOM HOTO MpOIECyaIbHO-OpPraHi3amiiHuX Ta KOH-
TPOJIEHO-TIPOTIECYaTbHUX TTOBHOBAKEHD, OCKUTBKU
caMme BOHHM 3a0e3MeuyloTh Ta HaJJal0Th MOXITUBICTh
THYYKOTO pearyBaHHs Ha 0OCTaBUHH, SIKi HE BpETy-
JIbOBaHI B HOpMax 3akoHoaascTBa, KIIK 3okpema.
Opnak, kepieauK OJIP He 3aiiMaeThcsi IOKa30BOIO
JUSUTBHICTIO 3aMICTh CITIYOTO, HE TPUHMae y4acThb
y (hopmyBaHHI Marepiany JOKa3yBaHHS Ta 3arajioMm
HE BUKOHYE TIpOIIeCyasIbHI MTOBHOBAKEHHS CITITY0-
TO//Ii3HaBaya, BiH BiAIOBI/Ia€ JIUIIE 32 Y3TOPKEHICTh
BKe TOTOBOI JIOKa30BOi iH(OpMAIlii, TIOCTIIOBHICTh
MPOIIECY PO3CIITyBaHHS Ta OOTPYHTYBaHHS YIIpaB-
JHCHKUX 1 POLIECyaJbHUX PIllICHb.

J10 OCHOBHHUX OI[IHHUX IIOHATH B IIsUIBHOCTI Ke-
pIBHHMKA MOXHA BIJHECTH:

1. Jlocmamnicms Ookasie. KepiBHUK opraHy
JIOCY/IOBOTO PO3CJIiTyBaHHSI OIIHIOE UM 310paHi Bci
Marepianu, o0 B MOJAIBIIOMY AaI0Th MOKIIUBICTh
c(hopMyIIIOBaTH MOBIAOMIECHHS PO Mi103pY; MOT0-
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JTUTH 200 K THIIIFOBATH KJIOTIOTAHHS PO 3armo0iK-
HUHW 3axiJ; BUPINIMNTH YA HEOOXIJHO IMPOBOIUTH
eKCIIepPTU3y Ta BH3HAYUTH SIKYy CaMe EKCIEepPTHU3y
noTpibHo npoBecTH. OIiHKA JOCTaTHOCTI JOKa3iB
nependavyae aHasi3 A0Ka3iB 3 MOMIALY Ha iX O3Ha-
KH: HaJIC)KHICTh, JOMYCTUMICTh Ta JOCTOBIPHICTB,
a TAaKOXX 1X B3a€MO3B 30K Ta JIOCTATHICTB Y CyKYyII-
HOCTI, IO BIAMOBITa€ KPUTEPisAM, 3aKPITUICHUM
y Teopii gokasis [5, c. 51; 6, c. 887].

2. “Hoyinouicms” ma ‘“neobxionicme” caio-
yoi' 0ii. Kputepii HeoOXiIHOCTI Ta JOMUIBHOCTI
MOCTIHHO BHUKOPHCTOBYIOTHCS NPU MPUHHATTI pi-
IICHb TIPO TPOBEIEHHS TOJATKOBUX JIOMHTIB, 00-
IIYKiB, OIVIS/IIB, THUMYACOBOTO JIOCTYITY JIO PEYCH,
3aJTy4eHHs €KCIIEPTIB UM MPOBEACHHS EKCIIEPTU3H.
KepiBHUK oprany 10CynoBOro po3ciiayBaHHS 3i-
CTaBIISIE 3aBJIaHHS PO3CIITYBaHHS 3 MOXJIMBUMHU
pU3UKAMHM, HANPHUKIAJ, 3HHUIICHHS JOKa3iB, THUCK
Ha CBIJIKIB, YXWJICHHS BiJ CJIIJICTBA TOIIO, T BaXK-
JIUBICTIO TIPOBENIEHHS MPOIIECYATBHOT [Tii, 8 TAaKOX
po3misnae ii MOTCHIIWHNN BIUTMB HA TIpaBa i CBO-
0onu yyacHukiB. HaykoBuil aHasi3 o3Ha4eHUX M-
TaHb 3HAXOJMMO B IMpPALSX BITYM3HSIHUX BYCHHUX,
MIPUCBSIUEHUX JIOKa3yBaHHIO 1 3a0e3nedyeHHo Oa-
JaHCYy MDK IHTE€pecamH CyCHiJIbCTBA Ta MpaBaMu
mronuau [7, ¢. 579; 6, c. 888].

3. Epexmusnicmo 00cy006020 po3cnioy8amHs.
[onsrra “edexTuBHOCTI” B KPUMiHAIBHO-TIPOLIE-
CyaJbHOMY 3aKOHI OXOIUIIOE TaKi O3HAKH, SK: JO-
TPUMaHHs TPOLECYaIbHUX CTPOKIB; BIJICYTHICTh
TyOIIOI0UMX Ta MApHUX MPOIEIYp; CBOEYACHE pe-
aryBaHHS Ha HOBI oO0ctaBuHH. KepiBauk OJIP mae
MIPaBO 1HIIIFOBATH KOPUTYBAHHS TaKTHKH, TIPUCKO-
puTH OyIb-SIKHUI 3 IPOILIECiB, Ta BA3HAYUTH MIPIOPH-
TETHICTh MEBHUX eTamiB M 1. Yum Oubi edek-
TUBHUM OyJie Npolec — TUM Oibllle BiH CTaHe
Pe3yJIbTaTUBHUM, a HE ()OPMATBHUM.

4. Ceéocuacnicms. HayxoBmi Croinsko JI. C.,
usrin O. I, Hocenko M. A. B cBoiX poboTax ak-
LEHTYIOTh YBary Ha TOMY, IO OI[iIHKa CBOE€YACHOCTI
nependayae KOHTPOJIb CTPOKIB MPOBAKEHHS, J0-
TPUMaHHS IIPaB YYaCHUKIB Ta 3ano0iranHs 6e3mia-
CTaBHUM 3aTpuUMKam, ToMy KepiBHUK O/IP mix yac
BHUKOHAHHS CBOiX 000B’SI3KIB Ma€ CTEXKHUTH 3a THUM,
100 KITFOYOBI PIIICHHS Ta A1l puiMaiics 6e3 3B0-
nikanns [8, ¢. 176; 5, ¢. 52].

5. Pusuxu. OGpanHs 3an001KHOTO 3ax01y (hop-
MaJbHO 3HIMCHIOETBCS CYIOM, TPOTE KEPiBHHUK
O/IP takox TyT Bizirpae yumaiy poib. BiH rotye
OIIIHKY PH3WKiB, HANPHUKJIAI 3HUIICHHS a00 CIO-
TBOPEHHS JIOKa3iB, BIUIMB Ha CBIJIKIB, MEPEXOBY-
BaHHSI IM1103PIOBaHMX, TIOBTOPHE BUMHEHHS 3JI09H-
HY, LS OI[IHKA JIATa€ B OCHOBY KJIOIIOTaHb 10 CyIy
abo mpokypopa. Ha croroanimHiit 1eHb, B yMOBax
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BOEHHOT'O CTaHy, TaKa OI[iHKa PU3HKIB € 0COOINBO
Ba)XKJIMBOIO.

6. Obrpynmosanicms ~ npoyecyanrbHux — piuieHsb
cniovozo/0iznasaya. KepiBHUK opraHy JOCYIOBOTO
PO3CITiTyBaHHS MIEPEBIPSIE€ TOCTAHOBU Y KJIOTIOTAHHS
CJTITYO0TO//Ti3HaBa4Ya Ha BiTIIOBIIHICTH 3aKOHOJABINM
BUMOTaM, YM MalOTh BOHH JOCTaTHIO MOTHUBYBAJILHY
YaCTHHY, UM CTPYKTYPOBaHO BUKJIQJICHHUH TEKCT, a Ta-
KO)K Ha HAsBHICTb HAJICKHUX, JIOIyCTUMHX JOKAa3iB.
SIKII0 K KEepIBHUK BHUSBUTH HEOCTATHIO OOIPYHTO-
BaHICTh — MO)KE TIOBEPHYTH Ha JOONPAIIOBaHHS 200
CKacyBaTy IIOCTAHOBY UM KIIOTIOTaHHS.

Posmisinaroun oriHHI TIOHATTS B AiSUTBHOCTI KepiB-
HHMKa OpraHy JOCYIOBOTO PO3CIIiTyBaHHS, JOLLIBHO
TaKOXK PUJILTATH YBary OpraHizaliiitHo-Iporecyaib-
HHM OLIIHHUM TIOHSATTSIM, JI0 SIKUX BiZTHOCSITBCSL:

— Iloénoma po3scnioyeanns. lle TOHATTS PO3-
IJIJA€THCS 31 CTOPOHU TOTO YM OXOILJIEHO BCi 00-
CTaBMHHU CIPAaBH, II0 MHiAIATalOTh JO0Ka3yBaHHIO;
Y TPOBEJCHO JAOCTAaTHBO CHITYUX (PO3LIYKOBUX)
JIif; 9¥ BPaxoBaHO yci MOXKIIMBI Bepcii momii. Taki
00CTaBUHU BXKIINBI JIJ1s1 pOpMYBAHHS IITICHOT J10-
ka30B0i kKaptunu [9; 10].

— Payionanvuicms  po3nodiny noerosadicens.
[Tix gac mocnmimKeHHS IIHOTO MUTAHHS AESKI J0CITiI-
HUKH, 30kpeMa, Hocenko M. A. Ta 3indenko B. M.
HIKPECIIOTh, 10 MOBa He MpPO ONTHMAaJbHE
CITIBBITHOIIICHHS: CKJIaJIHICTh MPOBA/PKEHHS — Ha-
BAaHTA)XEHHS CJIIYOro — moTpeda y CTBOpPEHHI
CHIUUX TpyH. 3rajaHi HayKOBL CTBEpPAXKYIOTb,
0 TaKWH MiIX1T TO3BOJISIE YHUKHYTH TIepeBaHTa-
skenns [11, c. 132; 8, ¢. 178].

— Kopueysanns nnany poscrioyeanns. Kepis-
Huk OJIP ouintoe sik cniguuii pearye Ha HOBI (ak-
TH, Y4 MOTPiOHO BHOCUTH 3MIHHU JI0 IIAHY PO3CIIi-
JyBaHHsI, Y1 MTOTPIOHO 3MIHIOBAaTH MPIOPUTETHICTh
OKpeMHX CIIAYUX MAiH, TaKM{ MiaXin mependadae
THYYKICTh YIPaBIiHHS PO3CTIAyBaHHS 3aJIC)KHO
BiJl XOIly ITPOBAKECHHSI.

VY ckiafiHuX CrpaBax 3 YHCICHHUMH J0Ka3aMH
abo B yMOBax BOEHHOTO CTaHy moTpeda B 3acTo-
CYBaHHI TaKUX OLIHHUX MOHATH, K “pHU3UK”, “I0-
HUIBHICTB”, “‘e(peKTUBHICTH”, “palliOHAJBHICT”
CTa€e 0CcOOIMBO aKTyaJIbHOIO.

OOMEXeHHS TUCKPEIIHHNX TOBHOBAKEHb Ke-
pIBHHKA OpTaHy JOCYIOBOTO PO3CIiTyBaHHS 3aKpi-
wieHi y KpuminanbHOMY npoliecyaibHOMY KOJEKC1
Vkpainu. Tak KIIK Vkpainu Bkasye, 1110 KepiBHUK
HE MOXKE 3MYIIyBaTH CIIIYOTO TpUAMaTH Hesa-
KOHHI DILIEHHS, BTPy4YaTUCsl y BHYTpIILIHE mepe-
KOHAHHS CJIITY0TO TPH OIIiHIII T0Ka3iB abo JaaBaTh
BKa31BKH, 1[0 Cylepeyarh MpaBaM Y4acHHUKIB MPO-
BajpkeHHs. Takox kepiBHUK OJIP He BIpaBi miaMi-
HATH cO00I0 MPOKYypOpa y MUTAHHAX MOB1JOMIIECH-
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HS TIPO TM1103py 200 00paHHs 3an001HUX 3aXO0IiB,
OCKIJIBKH I1i IUTaHHSI 000B’SI3KOBO Ma€ BHPIITyBa-
TH MpoKypop ado cyx [12, c. 93]. Takum uuHOM,
3a0e3neuyoun JOTPUMaHHS MPHUHIMITY 3aKOHHO-
CTi, HOPMAaTHUBHI PAMKH YITKO OOMEXYIOTh MOJIEe
3akoHHOTO BHOOpY KepiBHuKa OJP.

JpyruM oOMe)xyBaueM € BHMOTa BMOTHBOBA-
HOCTI pIlICHb, SIKa Ma€ TPYHTYBATUCS HA TIPHUH-
numi 3akoHHOCTI. TopGac O. O. Ta Jlankin A. B.
Yy CBOIX JOCHI/DKEHHSIX 3a3HAYaroTh, 0 HAaBITh
y Mexax auckpenii kepiBHuk OJIP moBuHEH nisTH
BHUKITIOYHO B MEKaX 3aKOHY Ta MPUHAMATH PillIEHHS
Ha OCHOBI BHYTPIIIHBOTO IEPEKOHAHHS, SKE Ma€
OyTH TIAKPIIJICHO apryMeHTarli€r. BincyTHICTh
TaKoi BUMOTH SIK HaJie)kKHE OOIpyHTyBaHHS abo
HaBIIAKHA CBAaBUIBHICTL MIM € MIACTABOIO IJI1 TOrO
o0 CcyAd BH3HAB Taki PILICHHS HENPaBOMIpHU-
mu [12, c. 94-95; 13, c. 135-137].

OmHUM 13 BHYTPINIHIX MEXaHi3MIB KOHTPOIIO
€ TpolecyallbHe KEepiBHHLTBO MpoKypopom. Ke-
PIBHHK OpraHy JOCYIOBOTO PO3CIiTyBaHHS Tij-
MOPSIKOBYETHCS  MPOKYpOpYy Ta 3000B’si3aHUMN
BHKOHYBaTH MOTO BKa3iBKH, aji¢ JIUIIE TUIBKHU Ti,
0 HE CynepedaTrb 3akoHY. ToMy, CIHpPaIOYUCh
Ha TyMKy BueHoro Yopnoro J[. M., Taka miamopsia-
KOBaHICTh Ma€ 0OMEXYBaJIbHHIA XapaKTep B HisUIb-
HocTi kepiBHuka O/IP, B TMX BHIaaKax, /e 3aKOH
HaJa€ MpaBoO MPOILECYaIbHUX DIlIEHb BUKIIOYHO
npokypopy [14, c. 396].

JpyruM Ta HE MEHII BaKIMBHUM KOHTPOJIEM
3a ISUTHHICTIO KePIBHUKA OpraHy JOCYI0BOTO PO3-
CJIiTyBaHHS € CyJIOBHIA KOHTPOJIb. Jli1 Ta TOCTaHOBU
kepiBarka O/IP MOXyTh OyTH OCKapiKeHi CIiAUYUM
a00 CTOPOHOIO 3aXUCTY B Cy0BOMY MOPSIKY, a CY/,
B CBOIO 4epry, MnepeBipse 4u AOTPUMaHI MPHUHIIU-
M NIPONOPIIHHOCTI, 3aKOHHOCTI Ta 3aXUCTy IpaB
yuacHHKIB nipouecy. CynoBuil KOHTPOJIb 3A1HCHIOE
30BHINTHIO TIEPEBIPKY MPaBOMIPHOCTI il KepiBHU-
ka O/IP Ta € 101aTKOBUM MEXaHi3MOM OOMEXEHHS
JMCKPEIIHNAX TOBHOBAKEHbD.

KepiBHuK oOprany JI0CyloBOTO pO3CIiTyBaHHS
3000B’s13aHUI OIIHIOBAaTH YW HE IMpU3BENE HOro pi-
IIEHHS JI0 HAJIMIPHOTO OOMEXEHHS IpaB yYaCHUKIB
MPOBA/DKEHHS 1 32 MOTPeOr KOPUTYBATH CBOi BKa3iB-
KA — Takl Jii 3a0e3neuyoTh MPUHLMI MPOHOPLIi-
HOCTI Ta BUMOT'y OaJlaHCyBaHHSI 1HTEPECIB CIIiJICTBA
1 MpaB y4acHUKIB Mporiecy. BaxkimBum acriekrom 00-
MEKEHHS TUCKpeLlii € (hikcarliss MOTHBIB Ta JOKYMEH-
TajbHE 0(OPMIICHHS PIllIeHB, 1110 3a0e3reuye mpo3o-
piCTh Ta MOXKITHBICTH TIEPEBIPKH 1X 3aKOHHOCTI.

BucHoBku. Y pesynasraTi mpoBEIEHOTO TOCITi-
JOKEHHSI BCTAHOBJIEHO, 1110 JMCKPELiiHI MOBHOBA-
YKSHHS Kep1BHUKA OPTaHy JOCYI0BOI0 PO3CIIiTyBaH-
HSl MalOTh 3MIIIaHy OpraHi3aliifHO-NpoLecyalbHy
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IPUPONY Ta peaizyroThCsl Yepe3 CUCTEMY OIIHOY-
HUX TIOHSTH, SIKi 3a0€3MeUyIOTh THYYKEe YIIPaBIiHHSI
JOCYZOBUM PO3CIIITyBaHHAM 0€3 BTpy4YaHHS Y JI0-
Ka30BY JISUTBHICTD CJIITYOTO UM Ji3HaBava.

OOrpyHTOBAHO, IO OI[iHHI TOHSTTS B JiSUIBHO-
cTi kepiBHuKa OJIP BUKOHYIOTH 1HCTpYMEHTAJIbHY
byHKIII0 1 € HeOOXITHUM EJIEMEHTOM peai3allii
HOTO YNpaBIiHCHKHUX, KOHTPOJIBHO-TIPOIIECYaThHUX
1 rapaHTIHHUX MMOBHOBa)keHb. Came depes Taki KaTe-
TOpii, SIK JOCTaTHICTh JIOKA3iB, JAOIUIBHICT 1 HEOO-
X1THICTb CJIIUUX JiH, CBOE€YACHICTh, €EKTUBHICTD,
PH3HKH, TIOBHOTA PO3CIIiAyBaHHS Ta PalliOHAIBHICTh
pO3MOALTY ITOBHOBA)KEHb, 3a0€3MeuyeThCsl ajanTa-
151 TIPOIIeCy PO3CIIAYBAHHS 10 KOHKPETHUX 00CTa-
BUH KPUMIHAJIBHOTO MPOBAKEHHSI.

JloBezieHo, 10 3aCTOCYBAaHHS OLIHHUX TOHSTH
KEpIBHUKOM OpraHy JIOCYJOBOTO PO3CIIiyBaHHS
HE € MPOSBOM CBAaBIJUISA, a 3/IHCHIOETBCS B MEXKax
YITKO BH3HAYEHUX MpaBoBUX oOMexeHb. Jlo Ta-
KUX 0OMeXeHb Haslexkarb HOpMU KpuMiHaibHOTO
MPOIECYaTBbHOTO KOJIEKCY YKpaiHH, MPUHIUIH 3a-
KOHHOCTI, HPOTMOPLIHHOCTI Ta OOIPYHTOBAHOCTI,
3a00pOHA BTPYYaHHS Yy BHYTPINTHE IEPEKOHAHHS
CJIITYOTO, & TAKOK 0OOB’SI30K HAJICKHOTO MOTHUBY-
BaHHS YIPaBIIIHCHKUX 1 MPOLIECYalIbHUX PILIEHb.

BceraHoBiieHO, 1110 POKYPOPCHKUN Ta CYIOBHIA
KOHTPOJIb BHUCTYNAIOTh KIIOYOBHUMH 30BHIIIHIMH
MeXaHi3MaMu CTPUMYBaHHS AHUCKpelii KepiBHHU-
ka O/IP 1 3a0e3neuytoTh MEpPeBIPKY BiINOBITHO-
CTi HOTO pillleHh BUMOTaM 3aKOHY Ta CTaHAapTam
3axucrty npas JonuHu. CyaoBa MpakTHKA, 30Kpe-
Ma mpakTuka KacamiifHOro KpuUMiHAJIBbHOTO CyIy
y cknaai Bepxosaoro Cyny, miaTBEpKYE, IO Op-
ra”izamiiHi i KOHTPOJIBHO-TPOIIECYaTbHI PIIEHHS
kepiBHuKa O/IP MOXyTh MaTH iCTOTHI paBOBI Ha-
CJIIJIKU Ta MiAJIATal0Th OLIHIN 3 TOYKH 30pYy iX MO-
THBOBAHOCTI Ta MPOTOPIIIHHOCTI.

AKIIEHTOBaHO, IO B YMOBax YCKJIaJHEHHS
KPUMIHAJIBHUAX TPOBAKEHb, 3HAYHOTO OO0CSTY
JI0Ka30BOi iHopMallii Ta Ail MPaBOBOTO PEKUMY
BOEHHOTO CTaHy pPOJIb OILIHHUX MOHSTH Yy JISJILHO-
CT1 KepIBHHMKA OpraHy J0CYIOBOTO PO3CIIiTyBaHHS
CYTTEBO 3pOCTa€, IO, Y CBOIO Yepry, MiJABHIILYE
BHUMOTH JIO SIKOCTi TPO(ECIHHOTO Cy/IKEHHS, TIOKY-
MEHTAJIBHOTO O(OPMJICHHS PIlICHb 1 TPO30POCTIi
yIPaBIiHCHKUX MPOIIECIB.

3po0ieH0 BHUCHOBOK, IO MOAAJbII HAyKOBI
JOCII/DKEHHST JOUIIBHO CHpPSAMYBaTH Ha pPO3pO-
ONeHHs JOKTPHUHAIBHOI MOJENI 3aCTOCYBaHHS
OIIIHHHUX TIOHSTHh KEPIBHUKOM OPTaHy TOCYIOBOTO
po3ciiayBaHHs, (HOPMyBaHHS KPHUTEPIiB JOMYCTH-
MOTO YIPaBIiHCHKOTO BTPYyUYaHHs Ta y3arajibHEHHS
CTaH/apTIB CYyJOBOrO KOHTPOJIIO 3a peani3ali€ero
TaKUX JUCKPEIIHUX TOBHOBAXKEHbD.
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Bapannix P.B. 3ACTOCYBAHHS OLIHHUX NOHATH KEPIBHUKOM OPTAHY JOCYAOBOI'O
PO3CJIIAYBAHHS

VY crarTi 3aifiCHEHO KOMITJIGKCHUH aHaui3 3aCTOCYBaHHs OLIHHHUX TOHATH y MisSUTBHOCTI KepiBHI/IKa oprasy
JIOCYZIOBOTO pO3CH1}ZLYBaHH$I SIK KITFOYOBOT'O €JIEMEHTY peaizailii Horo JUCKpeli HHIX TOBHOBAKEHb Y KpI/IMlHaHLHOMy
HpOBaI[)KeHHl Vkpainu. OOrpyHTOBaHO, 110 MPABOBUI CTATYC KEPiBHUKA OpPraHy JI0CYZI0BOTO PO3CiiTyBaHHS Ma€e
3MIIIaHy aMiHICTPATUBHO-TIPOIIECYAbHY MPUPOLY, IO 3YMOBIIOE BUKOPUCTAHHS HHM OI[IHOYHHUX KaTeropiit y
MpoLECi opraHizalii, KOHTPOJIIO Ta 3a0e3MeUeHHsI 3aKOHHOCTI IOCYJOBOTO PO3CIiAyBaHHS.

Y po60oTi npoaHani3oBaHO OCHOBHI I'PYIH OLIIHHUX [TOHST, SIKi 3aCTOCOBYIOTHCS KEPIBHUKOM OpPTaHy J0CYI0BOTO
pO3CITiyBaHHs, 30KpeMa: JOCTATHICTh JA0Ka3iB, HEOOXIAHICTh 1 JOIUIBHICTh MPOBEACHHS CIITYUX (PO3LIYKOBHX)
JIif, CBOEYACHICTh Ta €(DEKTUBHICTh PO3CIIAYBaHHSI, OIIHKA MPOICCYATbHUX PHU3HKIB, a TAKOX OpraHi3alliiHoO-
MpOIeCYyalbHI KaTeropii MOBHOTH PO3CIIyBaHHS Ta PAliOHAIBHOCTI PO3MOMAINY MOBHOBAXEHb MK CIITIUMH.
[TokazaHo, 110 3a3HaueHi OIIHOYHI TOHSTTS BHKOHYIOTh IHCTPYMEHTANbHY (YHKIIFO, 3a0€3MeUyoun T'HYyYKe
pearyBaHHS Ha OOCTaBUHU KOHKPETHOTO KPHMIHAJIBHOTO MPOBADKEHHS 03 BTPYYaHHS y JIOKA30BY JisUTBHICTB
CJIIYOTO Y Ji3HAaBaya.

Oco0nuBy yBary NpUIIICHO BH3HAUCHHIO MEX IUCKpEIii KepiBHUKA OpraHy JOCYJOBOTO PO3CIiTyBaHHS.
JloBenieHo, 110 3aCTOCYBaHHSI OLIIHOYHHMX IOHATH OOMEXKYETbCS BHUMOTraMu KpUMiIHAIBHOTO MPOIECYaTbHOTO
KOAEGKCY YKpaiHM, MPUHIUIAMH 3aKOHHOCTI, MPOMOPLIHHOCTI Ta OOIPyHTOBAHOCTI, 3a00pPOHOI0 BTPYUYaHHS Y
BHYTPIIIHE TIEPEKOHAHHS CIIIYO0TO0, 8 TAKOK MEXaHI3MaMHU IPOKYPOPCHKOTO Ta CYIOBOI0 KOHTPOITIO.

3p006IeHO BUCHOBOK, 1[0 B YMOBaX YCKJIaAHEHHS KPUMIHABHIX TPOBAHKEHb Ta [Ii1 IPABOBOTO PEIKHMY BOEHHOTO
CTaHy pOJb OLIHOYHUX IMOHATH Y MISUTbHOCTI KEPIBHUKA OpraHy JOCYIOBOTO PO3CIiAYBAaHHS iCTOTHO 3pOCTAE, IO
motpedye MiIBUIICHUX CTaHIAPTIB MPO(EciiiHOTO CYIKCHHS, MOTUBYBAHHS Ta ITOKYMEHTAIBLHOTO O(OpMIICHHS
YIPaBIIHCHKUX 1 MPOIIECyaTbHHUX PIllICHb.

KirouoBi ciioBa: oOIiHHI MOHSTTS, AUCKPEIisi, KEPIBHUK OpPraHy JIOCYJOBOTO PO3CIiyBaHHS, KPUMiHAIbHUHA
MIpoIIeC, TOCYA0BE PO3CIiTyBaHHS, CyIOBHI KOHTPOIIb, TPOKYPOPCHKUIT KOHTPOJIb.
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Barannik R.V. APPLICATION OF EVALUATIVE CONCEPTS BY THE HEAD OF THE PRE-TRIAL
INVESTIGATION BODY

This article provides an in-depth legal analysis of the application of evaluative concepts in the activities of the
head of a pre-trial investigation body as a core element of the exercise of discretionary powers within Ukrainian
criminal procedure. The study is based on the premise that the legal status of the head of a pre-trial investigation body
is inherently mixed, combining organisational, managerial and procedural-control functions. This hybrid nature
objectively necessitates the use of evaluative concepts that cannot be fully formalised within statutory provisions
but play a decisive role in shaping procedural decisions and management strategies during pre-trial investigation.

The article systematically examines the main categories of evaluative concepts employed by the head of a pre-
trial investigation body. These include the sufficiency of evidence, the necessity and expediency of investigative
actions, the timeliness and effectiveness of pre-trial investigation, the assessment of procedural risks, as well as
organisational and procedural categories such as the completeness of investigation and the rational allocation of
investigative resources. It is argued that these evaluative concepts function as practical tools that enable flexible
adaptation of investigative processes to the specific circumstances of a criminal case, while preserving the functional
autonomy of the investigator or inquirer in matters of evidence gathering and evaluation.

Special attention is paid to the legal boundaries of discretionary powers exercised by the head of a pre-trial
investigation body. The research demonstrates that discretion in this context does not imply arbitrariness, but
operates within a clearly defined normative framework established by the Criminal Procedure Code of Ukraine.
These boundaries include compliance with the principles of legality, proportionality and reasonableness, the
prohibition of interference with the investigator’s internal conviction when assessing evidence, and the obligation to
provide proper justification for administrative and procedural decisions. The article highlights that the requirement of
motivated decision-making serves as a fundamental safeguard against abuse of discretion and ensures transparency
and accountability in managerial practices within pre-trial investigation bodies.

The study further analyses the role of prosecutorial and judicial oversight as external mechanisms for controlling
the exercise of discretion by the head of a pre-trial investigation body. It is substantiated that prosecutorial
supervision and judicial review function as effective constraints that verify the legality, proportionality and human-
rights compliance of organisational and procedural decisions. The case law of the Supreme Court of Ukraine is
examined to illustrate how courts assess the legitimacy of such decisions, particularly in situations where inadequate
organisational management may lead to delays in investigation or the loss of significant evidentiary material.

The article places particular emphasis on the contemporary context of criminal proceedings conducted under
conditions of martial law. It is argued that the increased complexity of criminal cases, the growing volume of
evidentiary information and heightened procedural risks significantly amplify the importance of evaluative concepts
in the activities of the head of a pre-trial investigation body. Under these conditions, discretionary decision-making
requires a higher level of professional judgment, careful balancing between investigative efficiency and the protection
of fundamental rights, and strict adherence to documentation and reasoning standards.

The study concludes that evaluative concepts constitute an indispensable component of the discretionary powers
of the head of a pre-trial investigation body and are essential for ensuring effective, lawful and proportionate pre-
trial investigation. At the same time, their application must remain subject to strict legal limitations, transparent
reasoning and continuous external oversight. The findings of the article provide a doctrinal basis for further research
aimed at developing a coherent model of evaluative decision-making and refining standards for the lawful exercise
of discretion in pre-trial investigation management.

Key words: evaluative concepts, discretion; head of the pre-trial investigation body, criminal procedure, pre-
trial investigation, judicial review, prosecutorial oversight.
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MOHSTTS TA IPUPOJA KOH®JIKTIB YV CYJIOBIil CUCTEMI:
EBOJIOLIS MOMISIAIB I CYYACHI NIAXOAM IOPUJIMYHOI MCUXOJIOTTI

IMocTanoBka Mpod6jeMu. AKTyalbHICTh TEMH
JOCII/DKEHHSI 3yMOBJIEHA 3POCTaHHSAM pOJIi ICH-
XOJIOTYHUX YMHHHKIB y 3JIHCHEHHI MPaBOCYIJIS
Ta HEOOXITHICTIO TIMOIIOTO PO3YMIHHS MPHUPOIU
KOH(ITIKTIB, 110 BUHUKAIOTh Y CYJOBIH AISITBHOCTI.
CyyacHi TeHJEHIII PO3BUTKY MPAaBOBOI CHCTEMH
VYkpainu opieHTOBaHI Ha YTBEPIKCHHS TIPUHITUITIB
ryMaHi3My, BEpXOBEHCTBA IIpaBa Ta JJOBIPH JI0 CYLY,
10 HEMOXKJIMBO 0€3 €()eKTHBHOTO BPETyJIHOBAaHHS
KOH(IIIKTIB, SIKI CYyITPOBOIKYIOTH CY/IOBHI IpoLec.

KoH(uikT y cynoBiif AisIIbHOCTI — 11€ HE JIMIIe
MpolecyanbHe 3ITKHEHHS MPAaBOBUX TMO3HUIIINA CTO-
piH, ajie ¥ CKIaJHe MICUXOJIOTIYHE SBHIIE, B OCHO-
Bl SIKOTO JIS)KHTbh 3ITKHCHHSI 1HTEPECIB, IIIHHOCTEH
Ta eMOIiil. ¥ IbOMYy KOHTEKCTi MOcTae morpeda
MDKAMCLUUIUTIHAPHOTO aHaji3y KOHQIIIKTY SIK CO-
1iaJbHO-IIPaBOBOTO (peHOMEHA, 1110 MOETHYE FOPHU-
JIMYHY, TICUXOJIOTIYHY Ta €TUYHY CKJIaI0BI.

Cryninp HaykoBOi po3po0ieHOCTI mpolremMu
CBITUUTH, IO TTUTAHHSA KOH(MITIKTY B CyIOBiid cde-
pl po3misganocs y mparsix sIK MPaBO3HABIIB, TaK
1 TICHXOJIOT'IB, OJTHAK KOMIUIEKCHE JOCHIIKEHHS, STKE
0 OXOIUTIOBAJIO ICTOPUYHHUIA PO3BUTOK IIHOTO SIBUIIA
B KOHTEKCTI Cy/IOBOI JIISUTBHOCTI Ta MPAaBOBOI IICUXO-
JIOT'11, 3aJTMIIIA€THCSI HEOCTATHHO OMPAIILOBAHHM.

Meta crarTi nonsrae y 3’siCyBaHHI CyTHOCTI
CyIOBUX KOH(MITIKTIB uepe3 Mpu3My iCTOPUKO-TIpa-
BOBOTO aHaJIi3y Ta BU3HAYEHHI IICHXOJIOTIYHUX ac-
MEKTIB IXHLOTO BHHUKHEHHSI 1 TOJOJIAHHS.

JlocsrHeHHs MOCTaBIEHOT METH Nepeadavyae BU-
pIIICHHS TaKUX 3aB/IaHb:

— JIOCIIIUTH ICTOPUYHI MiIXOIU 10 PO3YMIHHS
KOH(IIIKTY y MpaBoOBiil Haylli;
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— OXapaKTepU3yBaTH MOHATTS 1 KiIacu(iKaIliro
CYZIOBUX KOH(JIIIKTIB;

— PO3KPHTH TICUXOJIOT1YHI YNHHHUKH, 1110 BILTUBA-
I0Th HA IMHAMIKY KOH(IIKTIB Y CYy/IOBii IIPaKTHIL;

— OOTpYHTYBATH NIISXH BIOCKOHAICHHS CYIOBOT
TUSUTBHOCTI Ha OCHOBI IICHXOJIOTTYHOTO ITiXOY.

MeTonoI0Ti4Hy OCHOBY JIOCTI/DKEHHS CTAaHOB-
JSATh 1CTOPUKO-TIPABOBUM, CHUCTEMHUM, MOPIBHSIb-
HUU Ta MCUXOJIOTTYHUIA METOH, 110 3a0e3MeUyroTh
KOMIUIEKCHE BUBUEHHS JOCIIHKYBAHOTO (DeHOMEHa.

IcTopist moBoaMTH, 1O KOHQIIKTH Oyau He-
BiJl’EMHOIO PHCOI0 CYCHUIBHOTO KHUTTSA. Y IaBHI
Yacu BOHM PO3IVISIAIHCH SIK IPUPOAHUIN CTaH B3a-
€MHUH MDK JIOObMHU. Yke [epaxmit BOayaB y 00-
POTHO1 MPOTUIICKHOCTEH PYILIIHHY CUITY PO3BUTKY,
T IKPECITIOIOUH, [0 «BOPOXKHEUA)» 1 «BIMHAY € JIXKE-
PEJIOM TOSIBU HOBOTO B MPHUPO/Ii i CyCHIIBCTBI.

Bukiax ocHoBHoro marepiaay. Posmoumna-
104U JTOCIIDKEHHS, 3ayBa)KHMMO, II0 3 PO3BUTKOM
CYCHUIBCTBA PO3LIMPIOETHCSA KOO TpaB 1 cBOOOS
JIOAMHA Ta TPOMAJSHUHA, SKi pPeani30BYIOTHCS
Ha mnpaktuli. Lle cykymHO 00’€KTHBHO 3MiHIOE
YMOBHU JKHUTTS, BHUKIIMKA€ 3ITKHEHHS 1HTEpECIB
cy0’€eKTiB y CyoBHUX mporecax. Pasom 3 ymoBamu
3MIHIOIOTECS €KOHOMIYHI, MOJITHYHI, COLiaJIbHI
MIePeyMOBH 1 HACIHIIKKA KOHQIIIKTIB. BaxkimmBoro
OCHOBOIO B3a€MHUH M YYaCHHUKaMHU CYJOBHX IIPO-
1IECiB MAalOTh OyTH MPUHITUITA TIOBAark i KOMITIPOMi-
Cy, SKI CIPHSIOTh 30€pEKEHHIO CIPABEIIMBOCTI.
OpHak, HaBiITh y HAUCTIPUSTIUBIIINX YMOBAX KHUT-
TSl CYCHUJIBCTBA YHUKHYTH KOH(QUIIKTIB y CyHOBiH
cdepi Bakko. Came TOMy MPOTATOM BCi€l icTOPii
JIONICTBA KOH(IIIKTH PO3TIANAIOTECS K «aTpulyT
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CYCITIJTBHOTO JKHUTTS, HEOIMiHHA 1 BOKJIUBA YMOBA
cycriiapHOTO OyTTS» [14, €. 15]. BeaymoBHO, MOX-
Ha cnpoOyBaTu IrHOpPyBaTd KOHQUIIKTH K (OpMy
B3a€EMO/TIT TPOTUIICIKHHUX THTEPECIB Y CYIOBUX MPO-
1ecax, mpoTe Taki crpoOu MpUpeyeHi Ha HEeBIavy.
Ile migkpecnoe BaKIMBICTH TMEPEOIIHKA MICIST
1 pori KOH(ITIKTIB y MPaBOBii Ta Cy/10B1i MPAKTHUIII
[7, c. 105].

EBodromist cycminbeTBa, BKIIOYHO 3 CYHOBOIO
CUCTEMOIO, € CKJIAJJHUM IPOLIECOM, SKUI Monsrae
y BUHHUKHEHHI, 3MiH1 Ta BUPIIIEHHI CYyTIEPEYHOCTEH.
Sk mokaszye GaraToBikOBa iCTOpisl, CyNEpEeYHOCTI
IHTepecCiB iICHyBalu 3aBXKAM, 1 HACKUIBKU JAJEKO
CydacHa HayKa He 3a3upania 0 y MUHYJIE CyCIiJIbHO-
ro 200 MPaBOBOTO PO3BUTKY — BCIOIH 3HAXOIMIIUCS
koH(pikTH. [le maTBepKy€eThCsS THM, IO Oararo-
BIKOBa iCTOpisS Ma€ CBOI TpaJauIlii HArPOMaPKEHHS
i71e¥ 110,10 KOH(MITIKTIB, X MPUYWH, a TAKOXK CIIOCO-
01B 3amobiranHs Ta po3B’s3aHHA Y PI3HUX cdepax
KUTTA, 30KpeMa B CYIOBUX CITPaBaXx.

CriouaTky KOH(TIKTH BBa)KaJIHCS 3BUYAHH-
MU SIBUIIAMH y JIIOACHKHUX CHUIBHOTAX 1 TPUBAIUN
Yyac He cTaBaJlM 00’€KTOM HAyKOBOTO JOCII/IKEH-
HSl, XOY PO HUX 3raJlyBajiocs HaBITh y CTapOjaB-
HIX mam’sTkax. Jleski BUEHI 3aCyIKyBald CBApPKU
Ta CyNepeykd MK JIOAbMH, PaIiiv iX YHHKa-
ta. [N ok, sk Hampukiax, [epakiit, BBaXkaiw,
0 Y IPOTUPIYUSAX HAPOIKYETHCS ICTHHA, & CyTHY-
KH € HEOOXIJHHM €JIEMEHTOM OY/Ib-SKOTO PO3BHT-
Ky, B TOMY YHCIIi 1 CyJOBOTO Tpoiiecy. Bin nepmmm
cepen (itocodiB 3BEpHYB yBary Ha pojib OOpOThb-
OM IPOTUIICKHOCTEH SIK 3araJIbHOTO 3aKOHY, 1110 i€
SK y IIPUPO/I, TaK 1 B CyCHiIbCTBI. [ epakiiiT 3a3Ha-
YaB, 10 «BOPOXKHEUA» 1 «BIHHA» € JIKEPEIIOM IO-
sIBM HOBOTO y cBiT» [1, ¢. 19]. i ixei mi3nimie po3-
BuBanu Coxpar, [Inaron, [Toni6iit, Enikyp Ta iHmi
MUCITUTEI.

Enoxa BimpomkeHHs puHecia KpUTHIHE 3acy-
JOKEHHS COIIAJIbHUX Ta 30pOHHUX KOH(ITIKTIB 3 00KY
BUJIATHUX I'yMaHicTiB, Takux sk T. Mop, E. PorTep-
namcekuit, ®. Pabne Ta ®@. Bexon [8, c. 18]. Ixni
JYMKH 3aKJIQJIH TTIBAJTUHY JJIs1 CY9aCHUX TOTTISIIIB
Ha KOH(ITIKTH B CYCIUIBCTBI, 30KpeMa B MPaBOBiit
cdepi, aKIEHTYI0YHN Ha BAKJIUBOCTI MUPHOTO BHPIi-
IICHHS CYIepPEUOK.

[Monitnuna Ta mnpaBoBa aymka CraponaBHBOL
Iunii hopmyBanacs mia BIJIMBOM Mi(iuHUX Ta pe-
JriiHUX yaBieHsb. Lle 3Haiinuio BioOpakeHHs y Ta-
KUX Jpkepenax, sik Benu (I Tuc. no v.e.), Ynanima-
i (IX—VI ct. 1o H.e.), 3akorn Many (Il ct. 1o H.€.)
tomo. Kacra OpaxmaHiB BCTaHOBIIOBaja IMPaBOBI
HOPMH, SKi PEryJIOBaJl COLIAIBHO-TIONITHYHE
Ta JTyXOBHE JKUTTS JaBHBOIHIHCHKOTO CYCIiIbLCTBA
[3, c. 230]. IToniGHO HO 1IBOTO, CYyAOBA CHCTEMA CY-

47

YaCHOCTI BUMAara€ YiTKHX MPaBOBUX HOPM Ta Me-
XaHI3MIB BHUPIMICHHS KOH(MIIIKTIB, 10 BUHHKAIOTH
y CYAOBHX IpolLecax, o0 3a0e3MeYnTH CIpaBeIIH-
BICTh Ta PIBHOBAry B CyCILIbCTBI.

Sxuio 3BepHyTHCA A0 icTopii Pumchkoi aep-
JKaBU, TO BUTOKH IIPABOBOTO BPETYITIOBaHHS KOH-
¢uikriB MokHa 3HaTH y 3akonax XII TaGmuib
(451449 pp. mo H.e.). Y nUX TOKYMEHTax Oyiau
BCTAHOBJICHI MPaBOBI HOPMH, III0 PETYIIOBAIN B3a-
€MOBIJIHOCUHM MDK TpoMaJsiHaMH Ta 3abe3mneuy-
BaJIM PO3B’A3aHHS KOH(IIKTHUX CUTYalliil pi3HOTO
piBus [11, c. 140]. Oxpim TOTO, BasKJIMBO 3BEPHY-
TH yBary Ha KOH(JIIKTOJIOTIYHI aCIIeKTH IPAaBOBUX
nam’siTok KuiBepkoi Pyci X cromitts. dopmyBaH-
Hs TIpaBoBOi cuctemu KuiBchkoi Pyci mpoxomuino
i 3HAYHUM BIUTMBOM Bi3aHTii, ajne mpu mpomy
30epirajocs 1 BJaCHE MpaBOBE MIAIPYHTS. SIKIIO
PO3MIISIHYTH Taki Jpkepena, sik «CIoBO Mpo 3aKOH
1 Omaromare» Inmapiona, «IloBicTb MMHYIMX JIT»
Hecropa, «lloBuanus» Bosnonumupa MoHoma-
xa, «CioBo» Ta «Maminas» Jlanuna 3aTovHMKa,
TO MOXHA TTOOAYUTH PO3IYMHU IPO MPUIUHH COIIi-
ANBbHUX CYNEPEYHOCTEH, 3aCyIKEHHS MiKOCOoOu-
CTICHMX KOH(IIKTIB Ta (peonaabHUX BiiH, a TAKOK
NUISIXY X TIOTIepePKeHHS Ta YCYHEHHsI [2, ¢. 19].

Taxox BapTO 3rajgatu BiqoMuii 30ipHHUK 3aKOHIB
«Pycpka mpaBna», SKAHW PETYIIOBAaB B OCHOBHO-
My KpPHMiHaJbHO-TIPABOBI Ta MaifHOBI KOH(QIIIKTH.
BuHUKHEHHSI JaBHBOPYCHKOTO TpaBa CIPUAJIO 3a-
KPITUICHHIO HOPM, sIKi 3a0e3revyBaid BUPIMICHHS
KOH(JIIKTIB y CYCIHIJIbCTBI.

Enoxa [IpocBiTHUIITBA TpUHEC]Ia HOBUH Tij-
X1 710 JOCHIPKEHHS KOH(MIIKTIB, MPOMOHYIOYH
HOBe OauyeHHs X BupimeHHsa. Y mepion ¢opmy-
BaHHS Ta PO3BUTKY I'POMAISIHCHKOTO CYCHUIBCTBA
3’seumucs mpari T. To66ca, L. JI. MonTteck’e,
XK. K. Pycco, 1. Kanra, I'. I'erens. Bix inei «Biiiau
BCiX MIPOTH BCiX», Ky TIOBUHHA BPETYIIOBATH Jep-
JKaBa, JI0 KOHIICTIIIi CyCIUIBHOTO JIOTOBOPY, 1€ BCI
JIOMOBJISIIOTBCS PO CHUIbHE ICHYBaHHS, 1[I MUCIIH-
TeJi MPONOHYBAJIX Pi3HI MiIXOIU 10 3171a/[KyBaHHS
KOH(ITIKTIB MK BIIQJI0I0 Ta MiAMOPSIKYBAHHSIM.

[Tpote B TO# Yac KOHQIIKTH PO3MISAATHICS 3/1€-
OUTBIIIOTO B KOHTEKCTI MOJIITHKO-TIPABOBUX JTOCITi-
JDKEHb 1 He OyJIM MPeIMETOM OKPEMOTO BHBYCHHSI.
Jluire 3 BUHUKHEHHSM COIIOJIOTIT KOHMIIKTH T0-
yanu COpUUMATUCS 3 HOBUX TO3MINH. Y mparsx
Takux y4yeHux, sik [. Cnencep, M. BeGep, I 3im-
Menb, B. Ilapero, MOXHa 3HAMUTH OCHOBU HOBOI
KoH(TiKTONOTYHOT KOHIIemii. Biaromi corionoru
Ta (pyHIAMEHTATICTH MTOYaIIU IPOTHCTOSATH y CBOIX
norsgax Ha KOHQMIKT. Ilepmri Gaumnu KoHQIIKT
SK MPUPOHE SABUILE, PYTI K POIISAAIN HOTO BU-
KJIFOYHO K HeraTuBHe [15, c. 31].
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Hogwuii eTan y po3yMmiHHI comialbHUX KOHITIK-
TiB Ta BUOKPEMJICHHI TIOHATTS IPABOBOTO KOH]ITIK-
Ty posnouaBcsi B XIX cTomiTTi, Kou BigOyBaIucs
3HAYHI 3MIHM B CKOHOMIYHIHM, MOJITHYHIN Ta Jy-
XOBHIM cdepax kuTTA. KOHQIIKTH Ta 3iTKHEHHS
IHTEepeCiB CTaNIM HE JIUIIE MOKIMBUMHU, a i HEMU-
HYYHMMH acTIeKTaMH COIIaJIbHOT peasbHOCTI.

CTBOpEHHS HAayKH MPO MPaBOBi KOHMIIKTH CTa-
JI0O MOXKJTUBUM 3aBJISIKH PO3BHTKY KOH(IIIKTOJOTIT
SIK OKpeMoi rairy3i 3HaHb, BUTOKH SIKOi O€pyTh CBiit
MOYaToK 3 BYeHHs JlapBiHa Mpo eBOIIOLIIO, 1110 3a-
KJIaJIO OCHOBY ISl COIaJIbHOTO AapBiHi3My. Lleit
Ipolec BiA3HAa4aB Mepexin BiJ ¢inocodcebkoro
OCMHCIICHHS CYCITUTPHHX BiTHOCHH JI0 HAyKOBUX
TEOPETHUYHUX 1MOOYI0B, 0a30BaHUX Ha y3araJibHEH-
Hi eMIIPUYHUX JaHUX, OTPUMAHUX 32 JOTIOMOTOI0
METO/IIB HAyKH.

VY 1950-x pokax Ha 3axoi posnoyanocs cTa-
HOBJICHHSI KOH(QIIIKTOJNOTIT SK HaykKd. BuainsioTh
JIBA OCHOBHHUX eTanu ii po3BUTKy. llepmmii eran
(1950-1970 pp.) OyB MpUCBIYCHNU CTAHOBICHHIO
CcoIioJoTii KOH(ITIKTIB, 30KpeMa i CyIOBHX, JIe BU-
BYAJMCSA NMPUYMHU 1X BUHHUKHEHHS, (QyHKIII KOH-
(ikTiB Ta ix nuHamika. Came B 1iei niepion Oynu
3po0IeHi cripoOu CTBOPUTH 3arajibHy TEOPit0 KOH-
¢uikriB (K. boymnninr, JI. Kpic6epr, K. @ink Ta iH.).
Hpyruit eran (1980-2000 pp.) Xxapakrepu3yeTbes
AKTUBHOIO PO3POOKOI0 METO/IB BUPILIEHHS Ta MO-
MepeKeHHsT KOH(MIIIKTIB, BKJIIOYHO 3 CYIOBHMHU.
Taxki BueHi, sik T. Borromop, M. [loitu, M. Kpo3be,
P. Cratinep, T. lleminr Ta iH1I11, 3p0OUIN 3HAYHUT
BHECOK y po3poOKy HMOHSTIHHOTO amapaty IJis 10-
CJIIJKEHHS KOH(JIIKTIB, PO3KPUIIU IX MPUPOLY, Me-
XaHI3MH BUHUKHEHHS Ta PO3BUTKY, a TaKOX CIIO-
coOM KOHTPOJIIO Ta PETYJIOBAHHS, IO € OCOOJIMBO
aKTyaJIbHUMH B KOHTEKCTI CyJJOBUX PO3IVISIIB.

B Vkpaini npobinema KOHQIIKTIB TpHUBAIHA
gac He Oyna 00’€KTOM HAayKOBOTO JTOCIIKCHHS,
OCKIUIBKH BBAXKaJOCA, IO PASHCHKE CYCIiIbCTBO
¢yHKLioHye Oe3koH(UIIKTHO. OfHaK 13 MOYaTKy
1920-x pokiB y IOpUAMYHIA Hayll MOYaIH 3 SB-
JSITHCS TIpalli, MPUCBSIUEHI KOHMIIKTaM y Pi3HHX
cdepax, 30kpeMa KOHGUIIKTH B IpyIax, MiX Kepis-
HUKOM 1 MiJUIEININM, CIMEHHI, TPyJ0BI KOH(IIKTH,
KOH(ITIKTH B POOOTI CIITYMX OpraHiB, a TaKOK
Wy cynoBiii misuibHOCTI [4, . 7].

e nano momroBx 10 (pOpMyBaHHS HOBOTO Ha-
YKOBOTO HAIpsIMy — TE€Opii MpaBOBUX KOH(]IIKTIB,
3aBJaHHSAM SIKOTO CTajO JOCIHIIHKEHHS POJi KOH-
(QIIKTIB y CyCHIJIBHOMY DPO3BUTKY, COLIAJIbHOMY
yIOpaBIiHHI Ta TapMOHi3alii CyCHiIbHUX 1 TpaBo-
BUX BIZIHOCHH, a TaKOXX BUBUCHHS 3aKOHOMIpHOC-
Tel BHHUKHEHHS, PO3BUTKY 1 BUPIIIEHHS TIPAaBOBUX
KOH(IIKTIB.
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3 ABUIIMCS TIeplIl HAYKOBI MIpalll BITYU3ZHSHUX
BUCHUX, PUCBAYCHI KOHDITIKTaM y TpaBoBiit che-
pi, B IKMX PO3IVIAJAJINCS TEOPETHYHI H crierianbHi
acniektn koHikrosorii. B. KympsiBiieB craB nep-
IIIM, XTO BBIB Y HAYKOBHIA OOIT TIOHATTS «FOPUIAY-
HUH KOH(ITIKTY», BU3HAYUB HOTO AC(IHIIIIO T OIMH-
CaB «YHCTI» 1 «3MillIaH1» KOHMIIKTH B IOPUAUYHIN
ILTOIIMHI.

Skmo 3BepHYTHCS OO0 BITYM3HSHUX JOCIHI-
JUKeHb, TO BapTo Bim3HaunTH mpaio H. CBupu-
JIIOK, SIKa 3a3Hadae, Mo IOPUANIHAA KOHDIIKT «...
BiZIOYBa€ThCS B MEXax MEBHOI MPOLEAYpH, HOro
JIOTIYHOIO OCHOBOIO € YiTKa Ta MEPEKOHIMBA ap-
TYMEHTAllis, a PO3B’S3aHHS TAaKOTO KOH(IIKTY,
SK MpaBuiIo, (popmasizoBaHe i CAHKIIOHOBAaHE BO-
Jero AepkaBu a00 MPUHIUIIAME 1 HOPMaMU TpaBa.
TakuM YuHOM, IOPUIUYHUN KOHQIIIKT Y ITHIPOKOMY
PO3yMiHHI — 11e OyIb-SIKHI COIiaTbHUIA KOHQITIKT,
110 Ma€ xo4ya O OJIMH €JIEMEHT 13 IOPUIUYHUM 3Mic-
TOoMY” [6, . 18].

[likaBuM € Takox BuzHaueHHS M. Onekcro-
Ka, SIKMW 3a3Hayae, M0 «...IOPUIWYHHA KOH(IIKT
€ creru(iuHUM MPOTHCTOSHHIAM CTOPiH, 32 SKOTO
xoua O ONMH eJIEMEHT Ma€ IOPUIANIHHUIA XapakTep.
Bin mposiBiisieThest y pisHHX (hopMax, BUKOPHUCTO-
By€ pI3HOMaHITHI 3acO0M Ta BIJIrpae BaKIHMBY
poib y gopmyBaHHI mpaBa 1 TpaHchopMmanii cy-
coinberBay [10, c. 338].

OTxe, MPOBEICHUI TEOPETUYHMI aHaji3 Io-
Ka3aB, 1[I0 HAyKOBI MOIVIAN Ha CYOBUH KOH(IIKT
MPOMIIIIIM  CKJIAJHUN TUISIX PO3BUTKY. OJHAK
Ha ChOTOAHI HE C(HOPMOBAHO 3arajibHOBHU3HAHOI
Teopii Cym0BUX KOH(MITIKTIB, @ TAKOXK 1CHYIOTh PO3-
O1’KHOCTI y METOJIOJIOTIUYHUX MiX0/1aX IO BUBYCH-
HSl LIbOTO CKJanHoro sBumia. IIpoOnemaruka cy-
JIOBUX KOH(JIIKTIB BUMAara€e rinOOKOT0 HAayKOBOTO
aHasizy Ta yd4acti ¢axiBLiB Pi3HHMX raiyseii, oco-
OJTMBO FOPHUCTIB 1 CY/MITIB, OCKIJIBKY B MEXaX OIHIET
MUCLIMIUTIHA HEMOKJIMBO ITOBHICTIO JOCIIIATH BCl
ACTIeKTH IHOTO SIBUIIA. TaKUM YHHOM, J0CITiJKEH-
HSl CYJOBUX KOH(QJIIKTIB CTa€ HOBHM 1 Ba)KJIMBUM
HampsSMOM y Cy4yacHiil Hayll, 110 3yMOBJIEHO Ha-
rajIbHOIO MOTPeOO0I0 B IMIMOIIOMY pO3yMiHHI Ta BU-
pilieHHI KOH(MIIIKTIB y Cy/IOBii MPaKTUIL.

Junamika koH(IIKTIB y cynoBii cdepi Gpopmy-
€THCS HE JINIIIE FOPUIUIHUMHE ACTIEKTaMH, a i KOMII-
JIEKCOM TICHXOJIOT1YHUX YNHHHKIB, SIKI BU3HAYAIOTh
MOBEJIIHKY YYaCHHKIB IPOLECY, IXHIO B3aEMOJII0
Ta 3JaTHICTh J0 KOHCTPYKTUBHOTO BHUPIIIEHHS
CIIOpIB.

[Icuxonoriudi acmekTH CyAOBUX KOH(IIIKTIB
CTAHOBIIATh BAKJIMBHIA KOMITOHEHT BUBUCHHS iX-
HBOI IPUPOAH, TUHAMIKU T2 MOXJINBUX IUIAXIB BU-
pitreHHs. [IcuxonmoridHmid aHai3 103BOJISIE 3pO3Y-



ISSN 2663-5666 (print), ISSN 2663-5674 (online)

MITH BHYTPIIITHI MOTWBH, €MOIIiIlHI ITePeKUBAHHS
1 YCTaHOBKH, SIKi BIUIMBAIOTh Ha TEpeOir CymoBUX
KOH(]IIKTIB Ta ixHIO eckamamito. Ile mae Mox-
JUBICTH PO3poOUTH OLbIl e(pEeKTUBHI CTpaTerii
yIpaBiIiHHS KOH(IIKTaMHU, BPaXOBYIOUM HE JIMILIE
MIPaBOBY, aji€ i TICUXOJIOTIYHY CKJIaJIOBY.

OCHOBHI IICHXOJIOT1YHI YMHHHUKH, IO BILIABA-
FOTh Ha TWHAMIKY KOH(QIIIKTIB Y CYJIOBIH MPaKTHIIL:

1. Emoyivunuti cman yuacnuxis. Bucokuii piBeHb
€MOLIIHOT0 HAMpPYKEHHS, TPUBOXKHICTb UX arpecist
MOXYTbh YCKJIQJHIOBAaTH KOMYHIKAIIil0, @ €eMOIIiiHa
HECTIMKICTh 4acTO MPU3BOJUTH 10 €CKaallii KOH-
¢uikTy.

2. Momusayiss cmopin. OcoOucti iHTEpe-
CH — MaTepiajbHi, MOpaJibHI, COLIaJbHI, (opMy-
IOTh CTaBJCHHS JO KOH(DIIKTY. SIKIIO MOTHBAIlis
CIpsSIMOBaHa Ha «IIEPEMOTY», a HE Ha CIIpaBe/IIUBE
BUPIIICHHS — KOH(IIKT 3aTOCTPIOETHCS.

3. Koenimueni euxpuenenns. Y4aCHUKU CXUIb-
Hi cripuiiMaty (hakTy BUOIPKOBO, i/ BIUIUBOM YTIe-
peIUKeHb («s TpaBUil», «iHIIA CTOPOHA BUHHAY),
LI 3HMXKY€E 3/1aTHICTb 00’ €KTUBHO OIIHIOBaTU CHU-
TyaIio.

4. Pigenv npasosoi ma ncuxono2iunoi Kyibmy-
pu. YMIHHS BHCJIOBIIOBATH TMO3MIIIO KOHCTPYK-
THUBHO, IOBara J0 OINOHEHTa Ta CyAy CIPUSIOTH
3HMKEHHIO KOH(IIKTHOCTI. Y CBOIO 4epry HU3bKa
KyJbTypa CIUIKyBaHHs a00 MpaBoBa HEOO13HAHICTh
MOCHJTIOIOTH MTPOTUCTOSHHS.

5. Cmunv nogedinku 6 Konguikmi. Bimnosin-
HO 1o kiacudikarii K. Tomaca, cTopoHH MOXYTh
oOuparu crTparerii: yHHMKaHHS, MPUCTOCYBAaHHS,
KOMITPOMIC, CYNEPHHUIITBO a00 CIiBpOOITHUIITRBO.
Haiibinpm epexTuBHUM Uil CyIOBOI NPaKTHUKU
€ CIiBpOOITHUIITBO.

6. Icuxonoziuni ocobnusocmi cyooi. Moro emo-
miiHa CTabiIBHICT, PIBEHb €MIIATii, CIPOMOXK-
HICTB JI0 HEUTPAJIHHOCTI Ta yIPaBIiHHS HAIIPYTOIO
BU3HAUYAIOTh TEMII 1 Pe3yJIbTaT KOHMIIKTY. YMiHHS
Cylal MIATpUMYBAaTH OalaHC MK aBTOPUTETOM
1 BIIKPUTICTIO JIOTIOMAarae 3HU3UTH I'PaJTyC EMOIIiH.

7. CoyianbHo-ncuxono2iuti ¢pakmopu epynogo-
20 enausy. TUCK TPOMAICHKOT TyMKH, IPUCYTHICTh
MejIia, opay aJBOKaTIB UM OJMM3bKUX JIFOICH MO-
JKYTb T1JICUITIOBATH EMOIIIHHICTh 1 3MEHIITYBaTH I0O-
TOBHICTb JJO KOMITPOMICY.

8. /losipa 0o cyoosoi cucmemu. Huzpkuii piBeHb
JIOBIPH TOPO/KYE B YYACHUKIB BIIUYTTS HECIIpa-
BEUIMBOCTI, IO Ti/DKUBIIOE KOHQUIIKT, a BHCOKa
JIOBipa CIIpHsi€ PUAHATTIO PillleHb HAaBITh y pasi
MOpa3Ku.

OpHuM 13 KJIIOYOBHX (DAaKTOpIB, IO BIUIMBAE
Ha PO3BUTOK CYJOBHX KOH(IIKTIB, € €MoliiHa
Hampyra CTOpiH. 3rifHO 3 JociipkeHHsMu Jlaza-
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pyca (1991 p.) momo cTpecy Ta KOTHITUBHUX OIIi-
HOK CHTYyaIlili, y4aCHUKHU CYJOBHX IPOIIECIB YaCTO
CHPUIMAIOTH iX SIK 3arpo3JHBi a00 TaKi, 110 HECYTh
3HAUHUN PU3MK JIJIS1 TIXHIX 0COOMCTHX a0 coIliab-
HuX iHTepeciB. e MOXke CIpUUMHATH arpecuBHY
MOBE/IHKY, YHUKaHHA KOHCTPYKTHBHOI B3a€MOii
Ta 3HIKEHHS 37aTHOCTI JI0 aJeKBaTHOTO OIlIHIO-
BaHHS PEATBLHOCTI, 10 MEPEIIKO/KAE TOCATHEHHIO
KOMITPOMICY.

Kpim Toro, BaxxJIMBO BpaxoByBaTH OCOOMCTICHI
XapaKTepPUCTUKU YYACHUKIB CYIOBUX KOH(IIKTIB,
OCKIJIbKM BOHHM BH3HAYaIOTh MOBEIIHKOBI cTparerii
B YMOBax KOH(IIKTY. Y KOHTEKCTI CylI0BHX Ipolie-
CiB MO’XKHA TOBOPHUTHU NPO 1HIUBiAyanbHI 0coOINn-
BOCTI, Taki SK PiBeHb arpeCHUBHOCTI, CXHJIbHICTh
JI0 JIOMiHyBaHHSI a00 MiJKOPEHHS, a TaKoX 31aT-
HICTh JI0O CaMOKOHTpOJIIO. BiamosimHo g0 Teopii
TpaHcakuiiHoro ananizy (bepn, 1964), noseninka
YYaCHHUKIB CYIOBUX KOH(IIKTIB 3HAYHOIO MipOIO
3aJIeKUTh BiJ] IXHBOT «IO3UIIT» B KOH(IIKTI — ak-
THBHOI 4YM IMACUBHOI. Hanpuknan, J110au 3 BUCOKUM
piBHEM arpecHMBHOCTI MOXYTh BUOHMpaTH KOH(-
POHTAIlIHI CTpaTerii, CIpsIMOBaHI Ha IMEPEMOTY
Oy/Ib-SIKOIO LI1HOIO, 10 YCKJIQHIOE OLITYK KOMITPO-
Micy. 3 1HIIOro OOKY, 0COOM 3 BUCOKOIO 3AaTHICTIO
JI0 caMoperyJssinii Ta emnarii MoXyTh OyTH OLIbII
CXWJIBHUMH JO CIIBIpAIli Ta TMOIIYKY ajbTepHa-
TUBHHX IUISIX1B BUPILICHHS KOH(IIIKTY.

CorianbHi YCTAaHOBKH Ta CTEPEOTHITH TaKOX Bi-
JUTPalOTh 3HAYHY POJIb Y PO3BHTKY Ta BUPIIICHHI
cynoBux KoH(umikTiB. [locnmipkeHHs y cdepi co-
iaJIbHOT MCHUXOJIOTIT CBIYaTh MPO Te, M0 CY/A0BI
MIPOIECH YacTO CIPUMMAIOTHCS SIK 3MaraHHs MiX
CTOpPOHAMH, JI¢ OJIHA TIOBUHHA TEPEMOTTH, a 1HIIa
3a3HATH TOpa3Ku. Take CHPUUHATTSA NPHU3BOAUTH
10 (OpPMYBaHHS CTEPEOTHITIB IIOAO0 CTOPIH KOH-
¢uikTy, IO BIUIMBA€E HE JIMIIE HA IXHIO MOBEiH-
Ky, ajie i Ha pillleHHs Cy/UIiB Ta aJIBOKATIB. 3riHO
3 Teopiero comianbHOi imeHTHuHOCTI (Tamxdern,
Tepuep, 1979), yuacHuKH CyIOBHX IMPOLECIB MO-
KYTh 11eHTH(]IKYBaTH cede 3 MEBHOIO COLIAIbHOI0
TPYTO0, IO MiJCHITIOE KOH(ITIKT, 0COOJIUBO y BH-
najiKkax, KojJu KOH(IIIKT 3avimae eTHIYHi, pesirii-
Hi YW KyNnbTypHi acrektu. Lle cTBoproe momaTkoBi
TPYIHOILl Yy BHpILIEHHI KOH(MIIKTIB 1 moTpelye
crienialibHUX HAaBUYOK BiJl Cy/JTIB Ta aJJBOKATIB IS
MOJIOJIAHHSI IUX YIEPEHKEHb.

[Icuxosnorivyni mponecu CIPUHHATTS Ta KOMYHi-
Kallii MK y4aCHUKaMH CYIOBOTO TIPOIIECY € IIIe OJI-
HUM Ba)XXJIUBUM aCIEKTOM, SIKUI BIIMBAa€ HA KOH-
¢uiktu. BiamosingHo mo mocnimkens M. Bebepa
II0/I0 COLIaNIbHOI B3a€MOJIil, HENMpaBUIbHE PO3Y-
MIHHS HAMIpiB 1 IO3HIIi 1HIIOT CTOPOHU MOXKE CTa-
TH JDKEPEJIOM 0JaTKoBoro KoHuikTy. Lle ocobmm-
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BO Ba)XXJIMBO B CYJIOBHX POIECaX, /e KOMyHIKaIlis
MDK CTOpPOHAMH 4YacTo € (OpMaJBbHOIO 1 ormoce-
peIKOBaHOK Yepe3 aaBokaTiB abo cymaiB. Hemo-
cTartHs iH(popMalisi, BUKPUBIECHHS ab0 eMoLiiiHe
Hanpy>KeHHS MOXYTb TNPU3BOIUTH OO ecKaarii
KOH(TIKTIB 1 CTBOpPIOBATH Oap’e€pu 1isl IX MUPHOTO
BupimeHHs. EQexTrBHA KOMYHIKAIS € KIIOYOBUM
€JIEMEHTOM JUUIsl 3MEHILICHHSI HAIPyTH Ta CTBOPEH-
HSl YMOB JUII KOHCTPYKTHBHOTO JiaJloTy MiX CTO-
ponamu [12, c. 35].

Oxpemo cimij 3a3Ha4MTH, IO CYIOBHH Mpolec,
K IIPAaBUJIO, NTepedadae 9iTKO BU3HAYCHI PO AJIs
Horo ydacHUKIB. 3rigHO 3 mociikeHHsIMHA [odd-
MaHa TIPO POJILOBY TMOBEIIHKY, CY/JIi Ta aJBOKATH
4acTO CIPUAMAIOTHCS SIK aBTOPUTETHI (IrypH, Yust
pOJb MOJSIra€ y BCTAHOBJICHHI MOPSAKY Ta BUPI-
meHHi KoHGumikTiB. OnHak, npu Hee(EeKTUBHOMY
BUKOHAHHI CBOiX (yHKI[Ii BOHM MOXYTb CTaTH
JDKEPEeIOM JIOIaTKOBUX KOH(IIKTHUX CHUTYyawil.
AJTBOKAaTH MOXKYTh TTi0ypIOBAaTH CTOPOHU IO €CKa-
Jamii KOH(IIKTIB 3apajii JOCATHEHHSI TaKTHIHHX
nepeBar y mporieci, 1m0 JIMIIEe YCKIaJHIOE BUPi-
meHHs koHaikty [1, c. 87].

Jlnst miBuieHHsT ePEKTUBHOCTI CY/I0BO1 TpaK-
TUKHU ICHYIOTh Pi3HI ()OPMM BJIOCKOHAJICHHS IIPO-
¢eciitnoi mismpHOCTI cyaaiB. Lle BKiIrouae BUBYEH-
HS HOBHUX 3aKOHOJ[ABYMX aKTiB, IX IHTEPIPETAIIIO
Ta 3aCTOCYBAaHHS Ha IMPAKTHIl, a TAKOX CHOCOOM
MOJZIOJIAaHHS TPYAHOIIB, SIKI MOXYTh 3HW)KYBaTh
e(eKTUBHICTh pOoOOTH Cy[Jl, 30KpeMa HaBaHTa-
JKEHHSI Ha CYJJII0, 30BHIIIHINA TUCK HA MPUUHATTS
pileHs i, monpu pedopMH, HE3aJ0BUIbHA MaTepi-
aJIbHO-TeXHIuHa 0a3a CyiB.

Tumonoris kKOH(IIKTIB € pi3HOMaHITHOW. 3a-
JISKHO Big cy0’ektiB KoHGuIiKTY. KOoHikTH MO-
KYTh OyTH SIK MDXK JIFOIBMH <JTIOIUHA — JIFOUHAY,
TaK 1 MK MPOIYKTAMHU 1XHBOI TisITEHOCTI <«JTHOIH-
Ha — HOpMa (3aKOH)».

[lepmmii Tun BigoOpakae MI>KOCOOMCTICHI Cy-
MEpeYKH MDK YYaCHHKAaMH MpOIECy, SKi BUHH-
KaloTh Yepe3 HEBHXOBAHICTh, HETEPIUMICTh abo
0COOMCTY aHTWMAaTiio. 3aBHaHHS CY[Jl MOJSATae
y pO3Mi3HaHHI NpUPoAH KOHQIIIKTY (00’ €KTHBHOT
Y cy0’€KTUBHOT) Ta HOTO CBOEYaCHOMY BPETYIIO-
BaHHI. [Ipyruii TUN — 31TKHEHHS MOBEAIHKU 0CO0U
13 3aKOHO/IaBYMMH BUMOTAaMU (HAINPHUKIAJ, KpPUMi-
HaJbHI 3JI0Y4MHH), SIKI BUHUKAIOTh Y€pe3 HEelIO0CKO-
HaJIICTh 3aKOHO/IaBCTBA.

Hanpukman, xomu mpokypop mnepebuBae Bu-
CTyNl a/IBOKara, L€ CTBOPIOE CyO’€KTHBHUI KOH-
(QIIKT TUNY «IIOAMHA — JIOAMHAY (depe3 Hemo-
Bary 70 KoJeru) i KOHQIIKT <JTIOMHA — 3aKOHY,
OCKUIBKH Oy/b-SIKi BUCJIOBIIIOBAHHS JO3BOJISIOTH-
Csl TUTBKM 4epe3 3BepHEHHS 10 cy[ai. Y 000X BU-
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nmajkax Cyaas IOBHHEH HacaMmmepena 3’ sCyBaTH:
9H € 1eil KOHMITIKT 00’ EKTUBHUM 3a CBOEIO TIPHUPO-
JI010, YM B HBOMY NPHUCYTHIH OCOOMCTICHHIA KOM-
MOHEHT (HEeraTWBHE CTABJICHHS OJHOTO yYaCHHUKa
JI0 1HIIIOTO) Ta MOTACUTH TaKi KOH(IIKTH, CIIUPAIO-
4yuch a00 Ha 3aCTOCYBaHHs CaHKIIN (110 BigOyBa-
€ThCs Haltuacriie), a00 Ha 3HAHHS IICUXOJIOTTYHUX
0COOJIMBOCTEH NIPEJICTABHHUKIB TIEBHUX COIIaIbHUX
abo npodeciiinux rpym [16, c. 82].

CaMe KOH(DIIKTU THUIY <«JIIOAMHA — JIFOIUHA»
HalyacTilie 3raJyroThCsl, KOJIU WIEThCS PO KOH-
GuikTHI cuTyalii mijJ yac CyJIOoBHX 3aciaHb. 3a-
HOOITTH IIbOMY KOH(IIKTY B MeXax CyIOBOIO
MPOIECY HEMOXKITMBO, OCKUIBKH HOTO 3armo0iraHHs
€ pe3ynbTaroM Mpo(iIaKTUIHOI TiSUTBHOCTI OO0
MoTepeKEHHS 37104uHHOCTI [9, c. 201].

[TprunHOIO Cy0’€KTUBHUX aHTArOHICTUYHUX
TEHJEHI[IH € He 30BHIIIHI OOCTaBMHH, a OCOOM-
CTICHI XapaKTEepPUCTUKH yIYACHUKIB KOH(DITIKTY, TaKi
K HECTPUMAaHICTb, HEBHXOBAHICTh, HETaTHBHE
CTaBJICHHSA JI0 NPE/ICTABHUKIB MEBHUX COLIATIBHUX
yu npodeciitnux rpyn [13, c. 79].

BucHoBkn. TakuM 4MHOM, IICHMXOJIOTIYHI ac-
MEKTH CYI0BUX KOH(DIIKTIB OXOIUTIOIOTH IMUPOKHUI
cHekTp (hakTopiB, PO3YMIHHS SIKUX € Ba)KJIMBUM
JUTSL PO3pOOKH €(EeKTUBHHUX CTpATETiil ympaBIliH-
Hs Ta BUPINICHHS CyJOBUX KOH(IIKTIB, IO CIIPHU-
ATAME CIPAaBEIJIMBOCTi, 3HWKECHHIO HAlpyru
Ta 3a0e3MeYeHHI0 MPaBOCYAJA B paMKaX CyI0BOI0O
IpoLECy.

VY pe3ynbraTi MpoBEASHOTO TOCTIKSHHS 3’ C0-
BaHO, 110 KOH(UIIKTU y CYJOBIH TiSUIBHOCTI € He-
BiJl'EMHHAM €JIEMEHTOM (DYHKITIOHYBaHHSI CHUCTEMH
NpPaBOCY//I, OCKIJIbKM BOHM BHUHHMKAIOTH Y IPO-
neci peaizarii MPUHIUIY 3MarajibHOCTI Ta 3a-
Oe3neueHHs npas cTtopidH. CynoBuil KOHQIIIKT Mae
MOJBIHHUYN XapaKTep — IOPUIUIHUAN 1 TICHXOIOT14-
HU: 3 OAHOTO OOKY, BiH € OPMOIO IPABOBOTO MPO-
TUCTOSIHHS, @ 3 IHIIIOTO — BUSBOM MI3K0COOHMCTICHOT
B3a€MO/IIi, IO CYMPOBOKYETHCS EMOIIIMHOIO Ha-
NPYTOIO Ta KOTHITUBHUMU YIEPEIKSHHIMH.

IcTopuko-npaBoBuil aHani3 CBIIYUTH, IO Y Pi3-
Hi ernoXu KOH(IIKTH B CYIOYMHCTBI CIIpUAMAIIUCS
MO-PI3HOMY — BiJI KapaJbHOTO YK PUTYaJIbHOTO Bpe-
TYIIOBAaHHS JI0 TYMaHICTUYHOI KOHIIETIIIIi PaBOCy/I-
IIs1, 30PIEHTOBAHOI Ha IOCSITHEHHS COIIIATbHOT 3TOJTH.
VY cydacHOMY KOHTEKCTi KOH(ITIKT y Cy/l po3riisaa-
€THCS HE JIMIIE K poOiIeMa, a K pecypc pO3BUTKY
MPAaBOBOI CUCTEMHU, 110 CTUMYIIOE BIOCKOHAJIEHHS
NpOLEyp, MiABUIIEHHS NpOoQeciifHOi KOMIETEHT-
HOCTI Cy/J1iB 1 PO3BHTOK CY/IJTIBCHKOT €THKH.

[TpoBenenuii aHami3 MOKa3aB, IO KOH(IIKTH
y CYIOBIM AiSTTBHOCTI € NPHUPOIHUM EJIEMEHTOM
3MarajbHOTO MPOIIECy Ta BUKOHYIOTh SK PYHHIBHY,
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TaK 1 KOHCTPYKTUBHY (QyHKIIiF0. CyI0Bi KOHPIIKTH
MAaIOTh MMOJIBIMHUN XapaKTep: IOPUANYHUHN Ta IICH-
XOJIOT1YHUH, a 1X e()eKTHUBHE BUPILICHHS MOXIIUBE
JIMILE 32 YMOBHU KOMIUIEKCHOTO M1AXOMY.

IcTopuko-1IpaBOBU PO3BUTOK MOKA3Y€E €BOJIIO-
Ii0 MOTIAIB HA KOH(MIIKTH — BiJ] BUBHAHHS 1X HE-
MHUHYYOCTi 10 OpPMyBaHHS T'yMaHICTUYHOT MOJIeTT
MIPaBOCYIS, CIPSIMOBAHOI Ha JOCATHEHHs OajaH-
Cy Ta COLIaIbHOI 3TO/IH.

[Icuxonoriyauii aHami3 103BOJISIE MOSICHUTH Me-
XaHI3MHU ecKajalili CyIOBUX KOH(]IIIKTIB, a TaKOX
BU3HAUUTH HUISAXU iX KOHCTPYKTHBHOTO BPETYIIO-
BaHHS 4epe3 YMNpaBJIiHHSA eMOLISIMH, JOJIAHHS KOT-

HITHBHUX BUKPHUBJICHb, YIOCKOHAJICHHS KOMYHIKaIIi{
Ta PO3BUTOK MPO(ECIHHIX KOMITETESHIIIN Cy/ITiB.

[TepcnieKTHBH MOAATBIINX JOCIIHKEHb TOJIsTa-
I0Th Y:

— po3po011l ICUXOJOTTYHUX MPOrpam MiaroToB-
KU CY/IiB;

— 3aCTOCYBaHHI MeiallifHIX TEeXHOJIOT1H;

— TOTTMOIeHH] JOCIiPKEHb eMOLIWHUX 1 KOTHi-
TUBHUX TPOIIECIB Y CYIOBiH MisITBHOCTI;

— YIOCKOHAJICHHI IHCTUTYIIHHUX MeEXaHI3MiB
3armo6iranHs KOH(IIIKTaMm;

— BUBYEHHI MIDKHapOJIHOTO JOCBIAY BpeEryJo-
BaHHS CyJOBHX KOH(IIKTIB.
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Coxyp T.A., Kyspmin B.B. IOHATTSI TA IIPUPOJA KOH®JIIKTIB ¥V CY);!OBIFI CUCTEMLI:
EBOJIIOLIA NOIVIAAIB I CYYHACHI NIAXOAU FOPUJUYHOI ICUXOJIOI'TL
CrarTs aHami3ye MpUPOIY CYIOBHX KOH(IIKTIB, MOEJHYIOUN ICTOPUKO-TIPABOBHM 1 IMCHUXOIOTIYHUHN ITiJTXOJIH.

ABTOpH NTOKA3YIOTh, 1[0 KOH(ITIKT 3aBK1 OyB YACTHHOIO CYyCHUIBHOTO PO3BUTKY: BiJl YSIBICHb AaHTHYHUX MHUCIHUTEIIIB
PO MPHUPOAHY B3aEMOJIII0 MPOTHIICKHOCTEH IO CydaCHUX TEOPii, sIKi pO3MISAAAIOTH KOHQIIIKT SIK KOHCTPYKTUBHUN
MeXaHi3M BPETYIIOBaHHs cynepeuHocTeid. Y XX cTomiTTi chopMyBanacs KOHGIIKTONIOTIS, a B YKpaiHi iHTepec 10
MPaBOBUX KOH(IIKTIB aKTHUBi3yBaBCs JUILE B TIePioj] nepeOyI0BH.

VY ueHTpi yBaru — mnojBiiiHa mpupoda cyaoBoro koHmikry. FOpuauuHuili aciekT NposiBISETbCA Y 3ITKHEHHI
MPaBOBUX TMO3UIIA CTOPiH, TOMAI SK TICUXOJOTIYHUH — Yy MPOTUCTOSHHI €MOIli, MOTHBIB, IIHHOCTEH Ta
KOMYHIKaTHBHUX cTpaTeriii. EMoriliHa Hampyra, KOTHITUBHI BHKPHBJICHHS, CTHJIb MOBEAIHKH, PIBEHb MPaBOBOI
KyJBTypH Ta OCOOMCTICHI PHCH YYacHHKIB CYTTEBO BIUIMBAIOTH Ha IepeOir cymoBoi B3aemomii. CorianibHO-
TICUXOJIOTIYHI YMHHHUKHU: TPOMAJIChKa TyMKa, Mefia, CTCPEOTHIIH, PIBeHb JIOBIPH JO CyAy — TaKOK BHU3HAYAIOTh
CTIPUHHATTS TPOLIECY Ta HOTO pPe3ysbTarTiB.

Po3misiHyTO 1Ba OCHOBHI THIIH CYJOBHX KOH(QJIIKTIB: «JIFOJMHA — HOPMa» Ta «JIIOJAMHA — JIFOJWHAY, TPHIOMY
OCTaHHI{ € HaNMOmMpEeHImMM 1 HaWCKIAIHIIMM dYepe3 cy0 e€KTHBHI eMmomiiHi mpuuuHH. Cyans Mae BMITH
pO3Mi3HABaTH JKEPENIO KOH(IIKTY Ta PETyJIroBaTh HOro, He JIOMYCKaloun 3ar0CTPEHHS.
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ABTOpH pOOJSATH BUCHOBOK, IO KOH(IIIKTH € HEBiJ’ €MHOI YAaCTHHOI 3MarajbHOTrO MpOoIlecy W BOIHOYAC
YUHHUKOM PO3BHUTKY MPaBoBOi cucteMu. Cy4acHUH MmiIXiJl po3misgae KOHQIIKT He sIK 3arposy, a K pecypc JUis
BIOCKOHAJICHHS CYIOBHX Tporienyp. ToMy BaKIIMBUM € BKITFOYCHHS IICHXOJIOTTYHOT MTiATOTOBKH /10 HABYAHHS CY/IiB
1 IOpPUCTIB, PO3BUTOK HABUYOK CaMOPETYIIAII] Ta KOHCTPYKTHBHOI KOMYHiKaii, a TAKOX yIIpoBaHKSHHS Meianii sk
e(heKTUBHOTO IHCTPYMEHTA BPETYIIOBAHHS CYIICPEUOK.

KurouoBi ciioBa: KOH(IIKT; CynoBa AisJIBHICTD; MpaBOBa ICHUXOJIOTIS; CyIOBUH MpOIEC; eMOLilfHa Hampyra,
KOMYHIKAIlisl; iICTOPUKO-TIPAaBOBUI aHalli3; CyIIiBChbKa €THKA.

Sokur T.A., Kuzmin V.V. THE CONCEPT AND NATURE OF CONFLICTS IN THE JUDICIAL
SYSTEM: EVOLUTION OF VIEWS AND MODERN APPROACHES IN LEGAL PSYCHOLOGY

The article explores the theoretical, legal, and psychological foundations of conflicts arising within judicial
activity. It traces the evolution of ideas about conflict from antiquity to the present, showing how the phenomenon
gradually came to be understood as an inherent and indispensable component of justice. Since the judicial process is
by nature a mechanism for resolving disputes, the authors emphasize that conflicts are not anomalies but a structural
feature of legal proceedings. The growing significance of psychological factors — emotional tension, communication
challenges, cognitive biases — underscores the need for a holistic understanding of judicial conflicts.

Through a historical lens, the study identifies key milestones in the development of conflict theory. Ancient
thinkers such as Heraclitus viewed conflict as a natural interplay of opposites that drives development. Philosophers
of antiquity and the Middle Ages regarded disputes as inevitable but requiring morally guided resolution. During the
Enlightenment, conflict came to be seen as a social phenomenon necessitating legal regulation and balance between
state and citizen. In the 19th and 20th centuries, with the rise of sociology, conflict became a subject of systematic
analysis, ultimately giving rise to conflictology as a distinct discipline. Mid-20th-century scholars advanced the idea
of constructive conflict and highlighted the judiciary as a key arena for resolving societal contradictions.

In Ukraine, the study of legal conflicts developed relatively late due to the ideological imposition of a “conflict-
free” society. Only from the period of perestroika did Ukrainian scholars begin to conceptualize “legal conflict” as
a contradiction with legal content arising within established procedures.

The article analyzes the emotional states of participants, cognitive distortions, motivational factors, behavioral
styles, levels of psychological and legal culture, role expectations, and broader social attitudes. Emotional tension
is identified as the primary catalyst for conflict escalation, often distorting communication and perception. Personal
traits — self-regulation, empathy, dominance, or compliance — significantly influence conflict dynamics, as illustrated
through E. Berne’s transactional analysis.

The authors distinguish two principal types of judicial conflicts: “person vs. norm,” which reflects clashes between
individual behavior and legal requirements, and “person vs. person,” grounded in interpersonal confrontation. The
latter is most common in court and frequently arises from subjective factors such as intolerance or personal hostility.
A judge’s responsibility is to discern whether a conflict is objective or subjective and intervene appropriately.

The article concludes that conflicts in judicial activity are natural and, when properly managed, contribute
to the development of the legal system. Legal psychology increasingly views conflict not as a destructive force
but as a resource for improving judicial procedures and enhancing the quality of justice. The authors advocate
integrating psychological training into legal education, strengthening emotional self-regulation and communicative
competence, and expanding the use of mediation technologies to bolster trust in the judiciary and advance the
principles of humanism and the rule of law.

Key words: conflict, judicial activity, legal psychology, judicial process, emotional tension, communication,
historical and legal analysis, judicial ethics.
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HEJJOBPOCOBICHA KOHKYPEHIIISI TA CHIOTBOPEHHS KOHKYPEHIIII
B ITPABI €EBPOIIEMCBHKOI'O COI03Y

IMocTanoBka nmpodaemu. TepMmiH «HETOOpOCO-
BICHa KOHKYPEHLIS» € IIMPOKO PO3MOBCIOIKEHUM
y CBITI Ta 3aCTOCOBYETHCS M 1IeHTU(IKALIT Tpo-
SIBIB MOPYIICHHS TIPAaBWJI KOHKYPEHIIIi Ha EBHOMY
PHHKY. 3aCTOCYBaHHS TEPMiHY HEZOOPOCOBICHA KOH-
KypEHIIisl CTOCOBHO TOPYIICHb MPaBWJI KOHKYPEH-
il mounHarouu 3 XIX cTomTTs Halya0 MIMPOKOTO
PO3IOBCIO/DKEHHSI B MDDKHAPOHOMY ITPaBi Ta HaIlio-
HAJILHOMY TIpaBi pi3HUX KpaiH Ta BAKOPHUCTOBYETHCS
1 TI0O CHOTO/HIIIHIN JieHb. Briepiie moHSTTS HEo-
OpOCOBICHa KOHKYpPEHIIiSi B MDKHapOTHOMY TpaBi
OyB Bu3HaueHM B cT. 10 bis [Tapu3pkoi KOHBEHIIIT
PO OXOPOHY TPOMUCIIOBOI BiacHOCTI 1883 poky
SIK POKY SIK OyIb-SIKMH aKT KOHKYpEHIIii, 10 CyTie-
PEUYHTh YECHUM 3BHYASIM Y TIPOMHCIOBHX 1 TOpPro-
BeJbHUX cripaBax [2, c. 11]. Po3Burok iHdopmarriii-
HOTO CYCHUIbCTBAa 3yMOBIIO€ BHHUKHEHHSI HOBHX
(¢opM TOpYyIIEHHS KOHKYpEHINi Ta HEeOoOXiTHOCTI
a/ICKBaTHOTO BUKJIMKAaM IIPABOBOTO PETYITIOBAHHSI.
BinnoBigHO BU3HAYECHHS TIOHATH Ta TEPMiHIB TAKOK
noTpedye YTOUHEHHS 3 METOIO 3a0e3MeueHHs ITPaBo-
BOI BU3HAUEHOCTI Ta IMPAKTHKH IPABO3aCTOCYBAHHSI.
Oco06a1BO aKTyaJIbHUM 1€ MMTaHHS 3 OIVISILY Ha €B-
poiHTerpaliiitHuii nporec YKpaiHu Ta HE0OX1IHOCTI
rapMoHi3allii 3aKOHOIaBCTBa YKpaiHu 110 rpaBa €B-
POIIEHCBKOTO COO3Y.

Bukiaa ocHoBHOTo Matepiasry. B MikHapoaHO-
My TIpaBi TEPMiH «HEIOOPOCOBICHA KOHKYPEHIIIsD»
Briepie 3’ siBiseThbes B CT. 10 bis [Tapru3bkoi KOHBEHITI T
PO OXOPOHY IMPOMHUCIIOBOI BIacHOCTI BiJl 1883 poky
K Oylb-IKHH aKT KOHKYpEHIIii, 10 CyNepeYuTh
YECHUM 3BHYASIM y TIPOMHUCIIOBHX 1 TOPTOBEIBHUX
cnpaBax. ToOTO po3yMiHHS CyTi HETOOPOCOBICHOT
KOHKypeHIIii 0y70 c()OpMOBAHO MTIaICKTUIHUM Me-
TOJIOM IIUISIXOM BH3HAUEHHS MOTEHIIHHO MPHUAHSAT-
HUX Ta a0CTpakTHUX, mpore yecHux (fair) mpaBun
KOHKYpEHIIii, fIKi MOBUHHI JOTPUMYBAaTHCh BCiMa
yYaCHUKaMU PUHKY Ta, HABMAKH, HE YECHUX UM HE-
no6pocoBicHUX (unfair), BUKOPUCTAHHS SKHUX 3a00-
poHsTocs. 3 yacoM, Takui miaxix OyB iMITIEeMeHTO-
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BaHM B KOHKYpEHIIii{HE 3aKOHOJIaBCTBO OUIBIIOCTI
KpaiH cBiTY, 30kpema 1 Ykpainu. Sk Hacminok, Oyna
chopmMoBaHa JOCTaTHBOIO MIPOIO 3pO3yMisia KOH-
HEMIis TPOTUIIl aHTUKOHKYPEHTHHM MisiM, SKa
roJisirayia y 9iTKid ieHTudikarii akTiB HemoOpoco-
BICHOI KOHKYpEHIIii, sIKi 3a00pOHEHI Ta BBAYKAIUCH
NPaBOMNOPYIICHHSIM, a TAKOX BCTAHOBJICHI 3aKOHO-
JIABYMX TIPOLIEYP PETYIIOBAHHS Ta MPOTHUIIT TAKUM
akTaMm. B cBoro uepry, Taka KOHIIEMIlis Ha HAaIly
JTYMKY 3yMOBHWJIa BUHHKHEHHS JIEKIJIBKOX T€OPETH-
KO-TIPaBOBUX MpoOJIeM, fKi MOTpeOyIoTh MpaKTHy-
HOTO BHPILICHHS, aJKe CYy4aCHHH CTaH PO3BHUTKY
KOHKYPEHITIHHUX TPaBOBITHOCUH CYTTEBO 3MIHUBCS
32 OCTaHHE CTOJITTS:

[To-mepiie, miaJieKTHUHUN MIAXiA 32  SKOTO
TpPaKTyBaHHS MOHATTS «J10OpPOCOBICHA KOHKYpPEH-
Iis» CHOPUUMAETHCS K TPOTUIIC)KHE TOHSATTIO
«HETO00POCOBICHA KOHKYPEHIIIS» — aKTYy, 10 TIOpY-
TIy€ YeCHI MpaBWiIa KOHKYpeHIlii. B mipoMy po3pisi
BUHUKa€e TpodOiema kimacudikamii Ta BU3HAUYCHHS
THUX CaMHX YECHUX NPaBWJI KOHKYPEHIIil, a TaKoX
BU3HAUCHHS TIOHSTTS «IOOpPOCOBICHAa» Ui Xa-
PaKTEepUCTUKN KOHKYPEHLi SIK MOJENi 3arajbHo-
NPUAHITHOT TOBEIIHKK B KOHKYPEHTHHX IPaBO-
BiJTHOCHHAX.

[To-npyre, 3 Touku 30py (OPMaTBLHO-FOPUANY-
HOTO aHalli3y MO0OpPOCOBICHICTh Ta HEITOOPOCOBIiC-
HICTh € TMEBHMMM CTaHJIApPTaMU TMOBEIIHKH, SK1
XapaKTepU3yIOTh Ta OLIIHIOIOTH [ii Cy0’€KTIB y Ipa-
BoBiIHOCHMHAxX. OJHAK I KAaTEropisi € JOCTaTHbO
abCTPaKTHOIO, TOMY BMHUKA€ MUTAHHA ii 3acTo-
CYBaHHS SIK Cy0 €KTHBHOI CKJIQJOBOI MOpPYIIEHHS
B cepi 3axucTy KOHKypeHIii. BuHHKae 3aKkoHO-
MipHE MUTaHHSA YU NOTPIOHO TOBOIUTH caMe He-
JIOOpPOCOBICHICTh Cy0’€KTa MiJl Yac aHajizy HOro
MOBEMIHKH YM [l Ui BU3HAYCHHS MOPYIICHHS
Ta Kiacudikamii Takoro MOPYIICHHS K HEeI00po-
coBicHa KOHKypeHIlis. Lle cTBoproe neBHi ckitagHo-
Il U1 KBaTiiKarii mopymeHHs i s JOBEISHHS
BUHH Cy0’€KTa rocrofaproBaHHs.
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[To-Tpere, BpaxoByIOUHM PO3BHTOK EKOHOMIKH
Ta KOHKYPEHIIil B PI3HUX Tally3351X CKOHOMIKH BHU-
HUKA€ MUTaHHS 11010 €(PEKTHUBHOCTI TaKoi Mozei
MIPABOBOT'O PETYIIOBAaHHS KOHKYPEHLIMHUX MpaBo-
BIJIHOCHH, B SIKOMY ICHY€ 4iTKE aKTiB HEI100pOCO-
BICHOI KOHKYPEHIIii, OTHAK BiJICyTHS BU3HAYECHICTh
n00pocoBicHOT KOHKYpeHIlii sik kaTeropii. [Llmpoko
PO3MOBCIO/PKEHUH MIAXIT TPaKTyBaHHS I00pOCO-
BICHOT KOHKYPCHIIII K TaKoi, IKa € MPOTUIICKHOIO
HEe00pOCOBICHIM KOHKYPEHLIi TOCUTh 4acTO MpHU-
3BOJIUTH 1O BUOKPEMIIEHHS caMe HeJOOPOCOBICHO-
CTl B aHTUKOHKYPEHTHUX IifiX, 3aJHILIAI0YM 1032
MeXaMH OCHOBHHI HETAaTUBHHUI HACIIIOOK Bin He-
JO0OPOCOBICHOI KOHKYpEHIIii Ui Oy/ib-sSKUX IHIINX
MOPYIIEHHSIX KOHKYPEHIIii — IIKO/a 1HIIAM ydJac-
HUKaM, JucOanaHc KOHKPETHOTO TOBApPHOTO YU Te-
orpagiuHOro PUHKY.

3 onsioy Ha BHIICBKa3aHi MUTAHHS, aKTyallb-
HUM € JOCII/UKeHHSI TPABOBOTO PETyIIOBAHHS
HeI00pOCOBICHOT KOHKYpEHIIil B npaBi €Bponeii-
cpkoro Coro3y, K HaJTHAI[IOHATILHOTO 00’ €THAaHHS,
sIKe 3MYIIIEHE CTBOPIOBATH CIUIBHI MpaBWiIa s
BCIX YYaCHHKIB. 3aKOHOMIPHO, BHHHKIIA TIOTpeOa
neBHOI yHigikalii Ta cucremarusaiii TeopeTHy-
HUX MiJIXO/IIB Ta MPAKTUKKU 3aCTOCYBaHHS, iMILIe-
MEHTAIlisl X B CHCTEMY IPAaBOBOTO PETYIIOBAHHS
€C Ta HaliOHAJIBHOTO 3aKOHOAABCTBA KpaiH-diie-
HIB, III0 B CBOIO Yepry Mae€ CIyTyBaTH CHUIBHUM
0asucoM g (PyHKITIOHYBaHHS KOHKYPEHIIIHHOT
nonitku €C. [TutanHs iMIUIEMEHTaLlli TPaBOBOTO
pEry/IIOBaHHSl KOHKYPEHIII € TaKoK aKTyaJlbHUM
Ui YKpaiHu y 3B’S3Ky 3 MIJMUCAHHIM YTOJIU TIPO
Acomianito 3 €C Ta HE0OXiIHICTIO rapMOHIi3allii
3aKoHOJaBcTBa Ykpainu 3 Acquis Communautaire.

[IpaBoBOIO OCHOBOIO PETYIIOBAaHHS KOHKYpPEH-
MIHHUX TPABOBITHOCHH B TpaBi €BPOIEHCHKOTO
Corozy € posnin VII Hdoroopy mpo ¢yHKIIOHY-
BaHHs €Bponeiicbkoro Corozy (ADEC), skuit
BHU3HA4Ya€ OCHOBHI MpaBujia PETyTIOBaHHS KOHKY-
penuii, permamentu Pagqn €C Ta aktn €Bporneii-
cpkoi Kowmicii Ta iHIIi akté BropuHHOTO npasa €C.
Cr. 102 ADEC 3a60poHsie Oymb-iKy aHTUKOHKY-
PEHTHY TOBEIiHKY (Yroad, CIUIbHI il TOIIO), pe-
3yJBTATOM SIKOT € OOMEKEHHS, IMEePeUIKOKaHHS
Yl CHOTBOpPEHHS KOHKypeHuii [2, c. 86]. Came
(hakT CrIOTBOPEHHS KOHKYPEHIIIi € OCHOBHUM Map-
KepOM, BIJIICYTHICTb SIKOTO CBIAYUTH IPO HOTpU-
MaHHS MPaBUJI KOHKYPEHIT Ha PUHKY €Bpomei-
cekoro Corozy. ToOTO HeraTMBHUH HACIHIZOK IS
KOHKYpEHIIii Ha IEBHOMY PHHKY € BH3HauaJIbHUM
(akTOpoM TOPIBHSIHO 3 HEAOOPOCOBICHUMH Jli-
SIMM, SIKI € JIMIIE CKJIAJOBOI0 MPUYMHHO-HACIIA-
KOBOTO 3B’SI3KY, SIKHH BCTAHOBIIOETHCS MiJ dYac
BUSIBJIGHHS Ta pO3CIiAyBaHHA (DaKTiB MOPYIIEHHS
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KOHKYpEHIIHHOTO mpaBa. [HmuMu crioBamu, ais
kBasti(ikamii mopymeHHs B chepi KOHKYpeHIii Jit
41 0€31IsTbHICTH CYO’ €KTIB HE 000B’I3KOBO MAIOTh
OyTH 100POCOBICHUMH YU HEIOOPOCOBICHUMH, aJie
000B’s13KOBO Ma€ OyTH HEraTUBHUM HACTIIOK y BU-
sl OOMEKEHHSI Y CIIOTBOPEHHSI KOHKYPEHIII.
Ileit miaxin B mpasi €Bponelickkoro Coro3y ¢ax-
THUYHO HIBEJIOE paHillle 3aCTOCOBYBAaHUM MPUHIIUT
boKycy Ha «HEeTOOPOCOBICHOCTI» TIOBEIIHKU OKpe-
MHUX CyO’€KTIB MOPIBHSIHO 3 JIOOPOCOBICHICTIO iH-
IIMX Ta CTBOPIOE MPABOBE MIATPYHTS ISl IPOTUAIT
caMe HEraTHBHUM HACIiJKaM aHTUKOHKYpPEHTHOI
MOBEIIHKM, MOMKJIMBOCTI 3aCTOCYBaHHS TaK 3Ba-
HUX LUKIIYHUX KPUTEPIiB OLIHKHA B KOHKYpEHIIii
[10, c. 151]. Huxmigni xKputepii OMIHKHA Tepen-
O0agaroTh (OpPMYBAaHHS IOPHIMYHHX CTaHIAPTIB
Ta MPAKTUKU 3aCTOCYBAaHHS 3 ONVISAAY Ha OIHKY
JI0OpPOCOBICHOCTI YM HETOOPOCOBICHOCTI MOBE/IIH-
K1 cy0’ekTiB. ToOTO, SKILIO 3aKOHOAABCTBO B che-
pl KOHKYpEHIIii nepeadadae 3aCTOCyBaHHS YECHHUX
3BHYAIB Ta HOPM TMOBEIIHKH, O€3MT0CEPETHBO KOO
cy0’€eKTiB rocromaproBaHHs Oyzne popMyBaTH TaKi
YecHi 3BUYai Ta HOPMH, SIKi B CBOIO 4epry OyIayTh
3aCTOCOBYBATUCh JIO OIIIHKK JTOOPOCOBICHOCTI
YU HEJ0OPOCOBICHOCTI MOBEAIHKU 1HIIMX CYyO’ €K-
TiB. B cBOIO uepry, Taka KOHCTPYKIIis mepeadavae
NEeBHUH LMKIIYHUN PyX, 3a SKOTO KOHKYpPEHTHUH
PUHOK IIJISTXOM TIEBHOI CAaMOPETYJISAIIT BCTAHOBITIOE
MIpy ITOBEIIHKH, & POJIb IEP>KAaBHOTO PETYTFOBAHHS
noJisirae 'y opmainbHii (ikcarlii Takoi MOBETIHKH
B HOPMAaTHBHO-TIPABOBUX aKTaxX Ta 3a0e3MeueHHI0
il JOoTpUMaHHSA BCiMa iHIIUMU cy0’ekTamu. Takum
YHHOM JIOCSITA€ThCS LMKIIYHUI TMpOIEeC BIOCKO-
HAJICHHsSI PETYIIOBAHHS CaMe IIOBEAIHKHU CyO €K-
TiB, @ HE HETaTUBHUX HACIIJIKIB, IKI MOXYTb OyTH
CIIPUYUHEHI TaKOIO MOBEIIHKOI0. Taka IMUKITIYHICTh
MOX€ TPU3BECTH MO-Tiepiie A0 caadkoi iHCTUTY-
LiITHOT POl Iep>KaBU B MPOLIEC] PETYINIOBaHHS KOH-
KypPEeHIIIHHUX BIAHOCHH, MO-APYyre J0 BiJICYyTHOCTI
MOXIIUBOCTI aJICKBaTHO pearyBaTH Ha BUKIUKU
Ta HOBI MOPYIIEHHS (0COOIMBO B BUCOKOTEXHOJIO-
TYHUX Trajry33ix) IMO-TPETe€ B CTBOPEHHI MEBHOTO
nucOaaHcy, KoM Cy0’ €KTH TOCIIOapioBaHHS Ma-
TUMYTh OiIbIlIe MOXJIMBOCTI BIUIMBATH HA IOBE-
IIHKY PUHKY Ta PHHKOBY CHIIy, TPaHC(HOPMYIOUU
TaKMM YMHOM HEeI0OPOCOBICHY MOBEIIHKY B HOPMY
3BHYAI0 Y4 HOPMY TIpaBa. B Takux BHIMaakax, meB-
HUM YUHOM PO3MHBAETHCS (POKYC HA MPUMTMHEHH]
HETaTUBHUX HACHIJIKIB, a yBara NpuALIIETbCS caMe
Ha MOPYIICHHS.

[TopiBHIOIOUM TEpPMiHHU HEIOOPOCOBICHOI KOH-
KypEHIIil Ta CIIOTBOPEHHS KOHKYpEHIIii Ba)KJIMBO
3a3HAYMTH, 110 CIIOTBOPEHHSI KOHKYPEHIII, SIK aKT
TIOPYIIEHHS MPaBU KOHKYPEHILIi € IIUPIIOI Ka-
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TETOpi€r0, sKa BKIIOYAaE€ B ceOe HET0OpPOCOBICHY
KOHKYPEHIIIFO Ta Oy/Ib-5IKi 1HIII TIOPYIICHHS TPaBHJI
KOHKYPEHIIii, SKi MOXYTh MaTH MICIIC: Yy3TO/DKEHI
MIPAKTUKH, pIlIeHHS 4u Oy[b-sKi 1HII J1ii CyO€eKTIB
TOCIIO/IaPIOBAHHS, IIO MEPEHIKO/HKAIOTh, O0OMEKY-
I0Th YU CIIOTBOPIOIOTH KOHKYpeHIito. Haromicts,
HemoOpOCOBICHA KOHKYPEHIIiSl, B KIIACHYHOMY BH-
3HaueHi [lapu3pkoi KOHBEHIIT TPOSBISIETHCS Sensu
stricto B KOHKPETHHX JIisIX YU Oe3/isUTbHOCTI, 110 CY-
MEPEYNTh YECHUM MpaBWJIaM B TOPTrOBUX YH TPO-
MHUCJIOBHX CIIpaBax. 3 OISy HA TaKy BIIMIHHICTh
BHUHUKA€E 3aKOHOMIPHE MUTaHHS YH Oy/Ie BBAKATUCh
MOPYIICHHSAM TpaBWJI KOHKypeHILii Oyjb-ska Jis
CyO0’€KTiB TOCHONApIOBaHHS, fKa HE CYNEPEUNThH
YECHUM IIPaBUJIaM B TOPTOBEIIBHUX UM ITPOMUCIIO-
BUX CIIPaBax, ajie Ma€ HETaTUBHUI BIUIUB HA KOHKY-
PEHIII0 Ha TIEBHOMY TOBApPHOMY 4M reorpadiyHomMy
puHKy. | HaBmaku, nii Cy0’€KTIB rocrojaproBaH-
HS MOXYTb HE MaTW HACTIJAKIB Ui KOHKYPEHLi
Ha PUHKY, ajieé CymepeduTd Ta (HopMalbHO TMOpY-
[TyBaTd HOPM 3aKOHO/IABCTBA B Chepi KOHKYPEHITIi.
Tomy, KITFOYOBOIO BIJIMIHHICTIO B TaKHX BHITQJIKaX
OyJie HasBHICTh 200 BIJICYTHICTb IIKOJAW KOHKYPCH-
1111, 2 He KOHKPETHO BU3HAUCHOMY CY0’EKTY.

Came TOMy IpaBOBE PEryJarOBaHHS 3aXUCTy Bij
He1oOpOCOBICHOT KOHKYpEHIIT moTpedyBasio yao-
CKOHAJICHHS Ta IEBHUM YMHOM TpaHchopmallii 3 Me-
TOI0 YHWKHEHHS HE YITKOCTI Ta HEOJHO3HAYHOCTI
B IpaBo3acTocyBaHHi. OCHOBHA iJiesl TAKMX 3MiH T0-
JIsTasa, Ha Halll TOTIST Y 3MiHI iICHYIOYOT Tapajinr-
MH Ta 30CepeKeHH1 OCHOBHOI'O (JOKYCYy yBaru came
Ha HEraTWBHUX HACNIJIKaX, a HE Ha (OpMaJIbLHOMY
BU3HAYEHHIO BUIMAJKIB, SIKI MOPYIIYIOTh IpaBUIIa
KoHKypeHIii. [{eit mixia mosSCHIOETHCS TAKOXK THM,
III0 TIPABOBE PETYJIIOBAHHS HE 3aBXKIU MOXKE aIeK-
BaTHO pearyBaTH Ha HOBI NMPOSIBH aHTUKOHKYPEHT-
HUX [l YU TIOBE/IIHKU CYO€EKTIB, SIKIIIO TaKi MPOSBU
HE YITKO HE BU3HAYEHI B 3aKOHOMABCTBI SIK 3a00po-
HeHi. el mpUHINTT TaKOXK YaCTKOBO OOTPYHTOBYE
3MiHYy BEKTOPY KOHKYPEHIIIIHOT MO THKH €Bporneii-
cpkoro Coro3y i3 MmepeBakKHOTO 3aCTOCYBaHHS TIijI-
X0y €X post 40 MOCTYIOBOIO IEPEXOaY Ha €X ante,
npukiagom sikoro € DMA (Digital marketing act)
tomto. Criji 3a3HaUUTH, 10 AHTUKOHKYPEHTHE Ipa-
Bo €C mnoOynoBaHe Ha HEOOXITHOCTI MPOTUAIATH
B TIEpry 4epry TUM MpOsiBaM MOPYIIEHHS KOHKYPEH-
11, IKi MOXXYTh MaTH HACIIAKH JUIs CIIUTBHOTO PHH-
Ky Yd MIEBHUX TOBApHUX a00 reorpadiuHUX PUHKIB
nekipkox kpain €C. ToMy, B KITaCHYHOMY PO3YyMiH-
Hi, mpaBoBa cucremMa €C MOKIMKaHA MPOTHIISTH
B IIEpIIy Yepry YTBOPEHHSM KapTeliB, 3JOBKUBA-
HHIO JIOMIHYBaHHSIM, y3TOJUKCHHUM JisIM, OCKUTbKU
came BOHU MOXKYTh CIIPUYMHUTH HAHOLIBIIOI IIIKO-
T 17151 KOHKY PEHIIii.
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BpaxoBytoun Toi (hakt, mo EBpONEUCHKHIA
Coro3 € wHagHallOHAILHUM 00’ €IHAHHSAM, 3a-
rajbHe PEryTIOBaHHS KOHKYPEHLIWHUX BiTHOCHH
Ha cruibHOMY pUHKY €C BITHECEHO /10 KOMIIETEH-
mii opranie €C, 10 CTBOPWIN CIIJIBHI JJIsT BCiX
yneHiB €C npasuia KoHKypeH1ii. @akTu4Ho, B €B-
pornetickkoMy Coro3i apajiesbHO CHiBICHYIOTh JBI
CHUCTEMH DETYITIOBaHHS KOHKYPCHIIIMHHUX IPaBO-
BiTHOCHH: TpaBo €Bporelickkoro Corosy, 10 1o-
IIMPIOETHCS Ha BCiX wieHiB €C Ta HallioHaJIbHE
3aKOHO/IABCTBO KpaiH-wieHiB €C, mo perymtoe
MPABOBITHOCHHH, 1110 CTOCYIOTHCS TIEBHOI OKPEMO
BHU3HA4YeHO! Kpainu. [Ipu 1ipoMy HarioHanbHE 3a-
KOHOZIaBCTBO KpaiH-wieHiB €C B cepi KOHKYpEeH-
1ii moBHHHO OyTH TapMmoHi3oBaHe 3 TpaBom €C.
Taxkum guHOM, 1ist cT. 102 JJIPEC, sxa 3a00poHse
OyIb-sIKi [Tii, sIKIi OOMEKYIOTh, TEPEIIKOIKAIOTh
Ta ab0 CIOTBOPIOIOTH KOHKYPEHIIIO MOLIUPIOETh-
cs Ha Bci kpainu-uinenun €C. B po3pisi uporo mnu-
TaHHs, 3a00poHa HEITOOPOCOBICHOT KOHKYpEHIIi
(SIK SBMIIA) € CKIIAJI0BOO 3arajbHOI 3a00pOHU aH-
TUKOHKYPEHTHOI TOBEIIHKH, 110 BU3HadeHa cT. 102
J@PEC. OxpeMoro cCrneriaibHOTO TPaBOBOTO pe-
T'YJIIOBaHHSA B aKTax BTOPHHHOTrO mpasa €C miono
npoTH Il 4u 3200pOHI HETOOPOCOBICHOT KOHKYPEH-
1ii Hemae. Binrak, BU3BHAYCHHS «HEIOOPOCOBICHA
KOHKYPEHIIIs» 31e0UIbIIOT0 BUKOPUCTOBYETHCS
B 3aKoHOMaBCTBI kpaiH-uwieHiB €C. Taki kpaiHu,
sk Himeuaumna, ABctpis, ®paHilis MarOTh OKpeMi
3aKOHM MIO/I0 3aXMCTY Ta MPOTH I HETOOPOCOBiC-
Hill KOHKYpEHIIil, B 1HIIUX KpaiHaX MpaBOBI HOP-
MU IOJI0 3aXUCTy Ta MPOTHJIII HEIT0OPOCOBICHIM
KOHKYPEHIIi1 BKIIFOYEHI IO KOACKCIB a00 OKpeMHUX
3akoHiB, Hanpukian Yexis, [lopryramnis, Ectonis.
BincyTHicTs 6e3n0cepeHbo OKpPEeMOro PaBoOBOTO
PETyNIOBaHHS YW HE JOCTaTHE TPABOBE PETYIIO-
BaHHS MUTAHHS 3aXKHCTY BiJl HEOOPOCOBICHOT KOH-
KypeHIlii Ha NMEeBHOMY PHHKY Ha HaI[lOHAJIbHOMY
PiBHI 30BCIM HE O3HA4a€ BiJICYTHICTh HEIOOPOCO-
BICHOT KOHKYpEHIIiT Ha Takux puHKax. Hemobpoco-
BICHA KOHKYPEHIlisl BUHUKAE SIK €BIaHTHA MOJEIb
MOBE/IHKH, CIpPSIMOBaHAa Ha OTPUMAaHHS TEBHHX
KOHKYPEHTHHUX TI€peBar Ta iCHy€ B KOHKYPEHTHOMY
CEpEeIOBHII, HE3AJICKHO BiJl HASBHOCTI IPABOBOTO
pETyIIOBaHHSI.

IIle omHOIO XapaKTepHOI OCOOIMBICTIO BU3HA-
YeHHS HEJ0OPOCOBICHOI KOHKYpEHIII B CHUCTEMIi
iepapxii npaBa €C € MeBHE «PO3MOPOIICHHS» ITUX
HOpM 3a Trajy33sMHu mpaBa a0o HampsMamu. Tak,
SIK 3a3Havay BUIe, B mpasi €C icHye 3aranbHa 3a-
O0opoHa OyIb-IKHUX i, IKi 0OMEKYIOTbh, IEPEIITKO-
JDKaloTh a00 CIIOTBOPIOIOTH KOHKYpeHmito. [Hmri
rajy3eBl akTh BTOPUHHOTO MpaBa €C BKIIOYAIOTh
B ce0e 1eil MpUHIMM Ta 3a00POHSIOTH MOPYIIEHHS
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MIPaBUJI KOHKYPEHIT Ha EBHUX PUHKaX (pekiama,
KOMYHIKaIlisi, eHepretuka Tomio). Jlorika Takoro
MiAXO0My, HAa HAIly JYMKY IPYHTYETHCS Ha TOMY
¢akTi, Mo HenoOpOCOBICHA KOHKYPEHLIS MOXKe
BUHUKAaTH B PI3HUX Tally33iX €KOHOMIKH, BIJIO-
BIIHO HEMOXXJIMBO BHOKPEMUTH Ta BPETYIIIOBATH
BC1 MOXKJIMBI BUITAJIKU TIOPYILIEHb, OJHAK MOKIHBO
BU3HAUUTH 3arajbHi IPUHIIMIY Ta IIPaBUiIA IX Po-
TUAIT YU BIAMOBITAJIBHOCTI 3a TaKi MOPYIICHHS.
Takuil migxig JOTiYHO OOTPYHTOBYE BIJICYTHICTh
BUOKPEMJICHHSI B HOPMAaTHBHO-TIPABOBHX aKTax
€C oxpemoi karteropii «HEeZOOPOCOBICHA KOHKY-
peHLis» 3 OJHOYACHOIO IMIUIEMEHTALEI0 TPaBo-
BHX HOPM IIOA0 3200pOHM aHTUKOHKYPEHTHHUX il
B Pi3HI rajysi peryiaroBaHHSI. TakuM YHHOM JOCS-
raeThCsl TIEBHUN KyMYJISITUBHUH €(eKT, 10 CIIpH-
YHHS€ JOTPUMAHHS BCiMa YYacCHHKAMU PHHKY
MEeBHUX MpaBWJ (B TOMY 4HKCIl 3a00pOH) Ta yHe-
MOXKJIMBITIOE IUKJITYHICTD OLIHKH T00POCOBICHOCTI
91 HeTOOPOCOBICHOCTI MOBENIHKH YU NI YYaCHU-
KiB TIEBHOTO KOHKYPEHTHOTO PUHKY. [HITMMU CJ10-
BaMH, mpaBo €C HE CTBOPIOE JOMAATKOBHX ITiJICTaB
JUTSL HEYITKOCTI KBamiikalli akTiB HeoOpocoBic-
HO1 KOHKYPEHIIi1 3 OISy Ha HeOOX1IHICTh OLIHIO-
BaTu JI0OpocoBicHiCTh (good fair) Ta HemoOpoco-
BICHICTb Jii Y MOBEAIHKY Cy0 €KTa.

Pa3oMm 3 THM «HETOOPOCBICHICTEY SIK TEBHA Mipa
TIOBE/IIHKM Ta O3HAaKa TOPYIICHHS € XapaKTepHOIO
JUTSL THINIOTO BHJY IOPYIIEHh — HETOOPOCOBICHI KO-
MepIiiiHi ipakThKy. BinmosiaHo 10 cT. 2 JlupektrBu
2005/29 Paqu €C xomepiiiiiHa MpakTHUKA € HE00PO-
COBICHOIO, SIKIIIO BOHA CYNEPEYUTh BUMOTaM JI0 IPO-
(eciiiHOT CYMJTIHHOCTI Ta ICTOTHO CIOTBOpIOE abo
MOXKE ICTOTHO CHOTBOPHTH EKOHOMIUHY IOBEIIHKY
1070 TPOIYKTY TEPEeCidHOro CHOXHBA4Ya, 0 SIKOTO
BiH TOTpAIUIAE YU JUTS SKOTO BiH MPU3HAYCHHH, a00
MIEPECIYHOTO YeHa IPYIIH, SKIIO KOMEpIIiifHA TPAKTH-
Ka CIpsIMOBaHA Ha MEBHY TPYITy CIIOKUBaYiB [8, c. 4].

Heno6pocoBicHi koMep1iiiHi MPAaKTUKU B TIPaBi
€C Takox 3a60poneni. HenobpocoBicHi Komepiiii-
Hi NIPAKTUKU BApTO PO3IVIAIATU HE TIIBKH 3 TOUKU
30py KOHKYPEHI[IITHOTO 3aKOHOJABCTBA, a W 3 TOU-
KH 30py 3aXHCTy IIpaB CIOXXUBAYiB, OCKUILKU TaKi
MIPAKTUKH 3 OJJHOT CTOPOHU MOXYTh CIIOTBOPIOBATH
KOHKYpEHIIio B po3yMiHHi cT. 102 JIOEC, a 3 in-
10i MOXKYTh HE CTBOpPIOBaTU Oe3mocepenHboi 3a-
TpO3U JIJIsl KOHKYPEHIIii a00 X HeraTUBHUI BILJIMB
Ha KOHKYPEHIIi10 Moxe OyTH MiHIManbHMA. OHAK,
TIX1]T BU3HAYCHHS HAJIS)KHOI MOBEMIHKH (100pO-
COBICHOCTI 4YM HEIOOpPOCOBICHOCTI) CyO’€KTIB
TYT Ma€ IIUPOKE 3aCTOCYBAHHS, /K€ T'OJIOBHOIO
METOI0 MPABOBOTO PETYIIOBaHHS € HEOOX1IHICTh
YHUKHEHHsI 200 MPUMUHEHHS HEJ0OPOCOBICHOT MO-
BEJIHKM Cy0’€KTa 3 METOI0 3amo0iraHHs HEraTuB-
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HUX HACIIKIB JIJIs CIIOYKUBAYa, a He JIsl KOHKYPEH-
1ii. ToMy, mATaHHS BU3HAYCHHS TOOPOCOBICHOCTI
MOBEIIHKKA Cy0’€KTIB 3 ypaxyBaHHIM KOHKPETHHX
o0cTaBUH, 30KpeMa 3 OIVIsAy Ha ii BIUIMB MOKJIA-
JTAIOTHCS B MIEPLIY Yepry Ha HAIllOHAJbHI cy1u abo
aaMiHicTpaTuBHi opran# [9, c. 20].

®DaKkTUYHO TMpaBOBa MPHPOJA «HETOOPOCOBIC-
HUX KOMEPUIHHUX MPAKTUK» B €BpONeiicbkoMy CO-
1031 32 CBOIM BU3HAYEHHSIM € MO1I0HOIO JI0 TOHATTS
«HEeTo0pOCOBIiCHA KOHKYPEHIIis» B po3yMiHHI [la-
pu3bkoi koHBeHlli. Tomy mpaBo €BpornelHchKOro
COI03y B i€papxii aHTUKOHKYPEHTHUX MOPYIIEHb
MIEBHUM YHHOM TPUPIBHIOE HETOOPOCOBICHY KOH-
KypeHIiI0 3 HeloOpOCOBICHUMH KOMEpIIMHUMU
npakTukamu. lle miaTBepHKYEThCS TaKOXK 1 CyI0-
BOIO TpakTUKo. [TuTaHHS HETOOPOCOBICHOI KOH-
KypeHIlii 3a3BWuail JTOCIIJKYEThCS HaIliOHATb-
HuMH cyaamu kpaiH €C. B 1oif yac, sik B cy1oBiit
NpaKkThlll €BPOMEHCHKOT0 Cyay CHpPaBEAIMBOCTI
HET0OPOCOBICHICTD SIK crienrdivyHa Mipa MOBEiH-
KU Cy0’€KTIB TOCIO/APIOBAHHS € TPEIMETOM J0-
CJTIJDKSHHS 37IeOUTBIIIOTO B CIIPABaXx, IO CTOCYIOTh-
cs1 HemOOPOCOBICHUX KOMEPIIHHUX TIPAKTHK.

Crnin 3a3HauWTH, IO BUILEBKA3aHI ITiIXOIH
IOJI0 TIPABOBOTO PETYJIIOBAaHHS 3aXUCTY BiJl He-
JI0OPOCOBICHOT KOHKYPEHIIiT XapaKTepHi came JIs
npaBa €C. B kpainax noza mexamu Corozy mnpe-
BAJIFOE T1AX1]] III0I0 PO3MEKYBaHHS HEOOPOCOBiC-
HO1 KOHKYPEHIIil Ta HEeZOOPOCOBICHUX KOMEPIIiii-
HUX MpPaKkTUK. B iHmmMX KpaiHax, 3aKOHOJaBCTBO
31e01IbII0r0 TOOYA0BaHO 3 ypaxyBaHHIM JOKTPH-
HabHUX NpuHIUMiB [lapu3pkoi kouBeHIiil. Hanpu-
KJaja, B Ykpaini coro yacy llIBuaka T. 3a3nHavana,
10 JOOPOCOBICHOIO KOHKYPEHITIEI0 MOYKHA BBaXKa-
TH TIOBEMIHKY YH Mii Cy0’€KTiB TOCHOJapIOBaHHS,
K1 € IPOTUIISKHUMH JI0 TOPYIIEHB, IO MPSIMO BH-
3HadeHi B 3akoHi Ykpainu «IIpo 3axucT Binm Hemo-
OpocoBiCHOI KOHKYpeHIii» [6, c. 130].

MokeMO MPUITYCTUTH, IO TaKe KBa3iMO€IHAH-
HSl IOHATH CTBOPEHE 3 METOIO PO3MEKYBAHHS KOM-
nereHiii Mixk opranamu €C Ta HamiOHAJILHUMH
CyllaMHM Ta aJMIHICTpaTUBHUMM OpraHaMH, ajKe
HeoOpOCOBiCHI /1ii KOHKPETHUX CYO’€KTIB CHpH-
YHHSAIOTH MEHIIIE IIKOJM KOHKYPEHIIi Ha TIEeBHOMY
PUHKY HIXK KapTesi, y3TrOo/UKEHI JIii 4M 3JI0BXKHBa-
HHSI IOMiHYIOYMM CTaHOBHILEM. B Tol ke vac, He-
JT00pOCoBiCHA TOBEJIHKA MOXKE 3aCTOCOBYBATHCH
TaKOX, HAIIPUKJIA ITPH 37TOBKUBAHHI TJOMIHYIOUUM
CTaHOBUINEM. B TakoMy BHMAJKy YIMOBHOBa)KEHI
OpraHu Ta Cyad B MeEpIIly 4Yepry npuiMaTuMyTh
JI0 YBaru Ta JOCIIDKYBaTUMYTh (PaKTH, IO CBiJI-
YaTh TMPO 3JOBXKHUBAHHS JOMIHYIOYHM CTaHOBH-
meM, a He (aKTH Ta JO0Kasu, SKi BKa3yBaTUMYTh
Ha HeJOOPOCOBICHY aHTUKOHKYPEHTHY MOBE/IIHKY.
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BucnoBku. HemoOpocoBicHa  KOHKYpEHITis
L€ MIHPOKO PO3MOBCIOKEHE SBHIIEC B CYYaCHHX
KOHKYPEHIIHUX BiJTHOCHHAX, SIKE HETaTHBHO BILIH-
Ba€ Ha PO3BUTOK KOHKYPEHII{ Ha PUHKY, CTBOPIOIO-
YH TepPEeIIKOAN Ta OOMEKEHHS IS ii HOpMaJIbHOTO
¢yHkiionyBaHHs. OHAK, MOHATTS «HEJ0OPOCOBIC-
Ha KOHKYpEeHIILs» 1oTpedye TpaHchopmariii Ta ytod-
HEHHS 3 OIVISITy Ha PO3BUTOK EKOHOMIKH, 301IbIIICH-
HSl KUTBKOCTI Ta MaciTaly pi3HUX PHHKIB TOBapiB
Ta TOCIYT i, 3PEIITOI0, Y 3B’S13Ky 3 BUHHKHEHHSIM
HOBHX NPOSBIB MOPYIIEHHS KOHKYPEHLII, sIKI MO-
TpeOyIOTh afiekBaTHOI peakiii. Tomy, B mpaBi €Bpo-
neiicekoro Coro3y noOyioBaHa JIeIo iHIa MOJIENb
MIPABOBOTO PETYIIIOBAHHS, SIKa 3a00pOHSE Oymb-sIKi
i, MO 3yMOBIIOIOTH OOMEXKEHHS, IePEITKOKa-
HHS YW CIIOTBOPEHHS KOHKypeHuii. IIpu mpomy,
OCHOBHHUII (hOKyC yBarum HpHUCBIUCHUI came Hera-
THUBHUM HACIIiIKaM Ui KOHKYPEHIIi Ha MEBHOMY
PHMHKY, Ha BIIMIHY B TpaAULiiHOro MeTony 0o-
pOTHOU 3 HEOOPOCOBICHOIO TIOBETIHKOIO CY0 €KTIB.

TakyM YMHOM BUPILIYIOTHCS Biipa3y JEKiIbKa 3a-
Bz1aHb. [1o nepie: 106pocoBicHICTE 4K HE J0OpOCOo-
BICHICTb TTOBEIIHKH Cy0’€KTIB HE € KBai(PiKyIOdor0
O3HAKOIO TIOPYIIICHHSI, a/Ke BayKJTUBI HACIIAKH JIJIS
KoHKypeHIii. [To-mpyre: cTBOPIOIOTBCS YMOBHU ISt
HIMPIIUX MOXKIMBOCTEH KBamidikauii HOpYyIIEHb
B c(hepi KOHKYpeHL1ii, 3a AKUX SBUILA HETOOPOCOBiC-
HOI KOHKYPEHLIi € JIMIIE OJHUM 3 BUJIIB IIOPYIIEHb.
ITo Tpere: HenOOPOCOBICHA KOHKYPEHIIIS SIK SIBUILE
OTOTOXKHIOETHCS 3 IHITUMU BHIIOM TIOPYIIICHHS — He-
JIOOPOCOBICHUMH KOMEPITIHHUMH TPAKTHKaMHU.

Tema nocii/KeHHS IiKaBa Ta TEPCIEKTUBHA,
a/DKe MOJIENIb TPABOBOTO PETYIIOBAaHHS 3aXUCTY
B1J1 HEIOOPOCOBICHOT KOHKYPEHIIii B €Bponeichko-
My Coro3i BiJIpi3HSETHCS Bij Ti€l, ika MpUTaMaHHa
Ta 3aCTOCOBYETHCS B YKpaini. OcoOIMBO1 aKTyab-
HOCTI JIOCII/DKEHHI B CTaTTi MPOOJIEMH TPaBOBO-
TO peryiroBaHHS HaOymyTh IMiJ 9ac rapMoHi3allii
YKpaiHCBKOTO 3aKOHOAABCTBA JI0 TpaBa €Bpomeii-
cpkoro Coro3y B 1ii YaCTHHI.
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MPABI €BPOIIEIICBKOI'O COIO3Y

Crartsi TpHcBsYeHA TpPOOJeMi CIIBBIHOIICHHS TOHATTS «HEJOOPOCOBICHA KOHKYPEHIIS», SKE ITHPOKO
3aCTOCOBY€ETHCSI B 3aKOHOJABCTBI 0araThoX KpaiH 3 MOHSTTAM «CIIOTBOPEHHSI KOHKYPEHII», SKe MPUTAMaHHO ISt
MPaBOBOTO perymtoBaHHs €Bporeiickkoro Corozy. MeTa TOCTIDKEHHS TMOJiSrae y HEoOXIHOCTI PO3MEKYBaHHS
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BHIIIEBKA3aHUX TEPMiHIB, aJ)KE B HAYKOBOMY Ta MPAKTHYHOMY BHMIpi ICHY€E TSHJICHITIS IX OTOTO)KHEHHS 1 B3a€EMO3aMiHH.
[Tpu mpomy Acquis Communautaire rnepeadadae Iemo iHIMNA, OUTHIN YHIBEpCATbHUHN MiAXIM MOA0 Kiachdikaii
AQHTUKOHKYPEHTHHX J1ilf, OCHOBHHI (DOKYC SKOTO CIPSIMOBAHMH 11010 YHUKHEHHSI Ta IPOTHJIi1 HETaTHBHUM HaCTiIKaM,
SKi MOXYTh BIUIMBATH Ha KOHKYPCHIUIO Ha NEBHOMY TOBAPHOMY UM TeorpadiuHOMYy PHHKY, CHPHUHMHSIOUH il
0OME)XCHHS, CHOTBOPEHHSI UM CTBOPIOIOUH MEPEIIKOM JUISt KOHKYPEHIIii. Y Mi>KHapOAHOMY TIpaBi Ta B HAI[IOHATLHOMY
mpaBi OLIBIIOCTI KpaiH CBITY, HEOOPOCOBICHA KOHKYPEHIIiSI CIPHUMAETHCS SIK HEHAIE)XKHA Ta JIeBIaHTHA MOBE/IHKA
Cy0’€KTiB rOCMOAAPIOBAHHS, 110 NPU3BOAUTH A0 MOPYLICHHS MpaB iHIIMX CyO’€KTiB roCHoNaploBaHHA. 3a3BHYAid,
TIepetiK aKTiB HeJOOPOCOBICHOT KOHKYPEHIIii BU3HAYEHU I B HAllIOHAIIbHOMY 3aKOHO/IaBCTB1 OLIBIIOCTI KpaiH CBITY, 110
CTBOPIOE JICIIO OOMEKEHHH MPOCTIp ISl YHUKHEHHS HOBUX TPOSIBIB AaHTUKOHKYPEHTHUX JIiil UM TOBEIIHKU CYOEKTIB
TOCTIOIAPIOBaHHS, sKi (hOpMaATbHO MOXYTh HE MiJMaaTH i KBamdi(ikaIliro TaKoro MmopyieHHs! ik HemoOpoCcoBiCHA
KoHKypeHIisi. Tomy, npaBo €Bporeticbkoro Coro3y TPOIOHYE NS0 THAKIITHHA TIXiJ, SKUH OPIEHTOBAHUI B MepIIy
Yepry Ha 3ar00iraHHI0 HeraTHBHUM HACITIIKaM JUTs KOHKYPEHIIiT, a He popMaitbHii (hikcarlii Ta mpOTHIIT ITOPYIICHHSIM.
TepMmin «HEen0OpOCOBICHA KOHKYpEHIIis» B mpaBi €Bporeiickkoro Coro3y He iCHYE Ta HE 3aCTOCOBYETHCS B TAKOMY
3HAYEHHI, SIK [1e TPUTAMAHHO YKPaiHCHKOMY 3aKOHO/IABCTBY Ta 3aKOHOABCTRY OLIbIOCTi KpaiH. KpiM 116010, B iepapXii
MOKITUBHX IPOSIBIB AHTUKOHKYPEHTHHUX /il UM MOBEAIHKH Cy0 €KTiB TOCHOApIOBAHHSA B IpaBi €Bpomneiicbkoro Corosy
«HEeT00POCOBICHA KOHKYPEHIIIs 3a CBOEIO TIPUPOJIOI0 € Maike TOTOKHUM JI0 MOHSITTS «HET0OPOCOBICHI KOMEPITiHHI
MPaKTUKW». BpaxoByrouu €BpOIHTErpaliiiHuil BEKTOp PO3BUTKY YKpaiHH BHCBITIEHI B JOCIHIUKEHHI MUTAHHS
HaOyBalOTh 0COOJIMBOI aKTyaJIbHOCTI.

Ku1ro4oBi ci10Ba: KOHKypeHLis, HeTOOPOCOBICHA KOHKYPEHLis, 00MEKEHHS, TIePEIIKO/PKaHHS Ta CIIOTBOPEHHS
KOHKYpEHIIii, mpaBo €Bponeiickkoro Coro3y, KOHKypEHIIIHE IpaBo, HeT0OPOCOBICHI KOMEPITiifHI TPAKTHKH.

Skyndzia M.M. UNFAIR COMPETITION AND DISTORTION OF COMPETITION IN EUROPEAN
UNION LAW

The article is devoted to the issue of correlating the concept of “unfair competition,” which is widely used in the
legislation of many countries, with the concept of “distortion of competition,” which is characteristic of the legal
regulation of the European Union. The purpose of the study is to highlight the need to distinguish between these
terms, since in both academic and practical discourse there is a prevailing tendency to conflate and interchange them.
At the same time, the Acquis Communautaire provides a different and more universal approach to the classification
of anti-competitive conduct, the primary focus of which is directed at preventing and counteracting adverse effects
that may influence competition in a specific product or geographic market, causing its restriction, distortion, or
creating obstacles to competition. In international law and in the national legislation of most countries worldwide,
unfair competition is perceived as improper and deviant conduct of market participants that results in a violation
of the rights of other undertakings. Typically, the list of unfair competition acts is defined in national legal acts in
most jurisdictions, which creates a somewhat limited space for addressing new forms of anti-competitive actions or
market behaviour that may not formally fall under the legal definition of unfair competition. In this context, excessive
formalisation of legislative approaches often complicates the imposition of liability for novel, previously unknown,
or atypical forms of anti-competitive conduct that arise as a result of rapid market evolution, digitalisation, and the
emergence of innovative business models. Therefore, the law of the European Union offers a different approach, one
oriented primarily toward preventing adverse effects on competition rather than merely identifying and suppressing
formal violations. The European model is more flexible, as it relies on an assessment of the impact on the market
rather than on a pre-established catalogue of prohibited acts. Such an approach enables the EU to respond effectively
to any conduct capable of disrupting market structure, even if this conduct does not exhibit the features of classical
unfair competition acts recognised in traditional national legal systems. The term “unfair competition” does not exist
in EU law and is not applied in the meaning typical for Ukrainian legislation or for the laws of most countries.
Moreover, within the hierarchy of potential manifestations of anti-competitive conduct or behaviour of undertakings
under EU law, “unfair competition” in its nature is almost identical to the concept of “unfair commercial practices.”
However, this refers to an entirely different type of regulation, one primarily aimed at consumer protection rather than
the protection of competitors. In light of Ukraine’s European integration trajectory, the issues examined in this study
acquire particular relevance. Harmonisation of Ukrainian legislation with EU law requires a deep understanding of
the conceptual differences between these terms, as well as the adaptation of the national approach to assessing anti-
competitive conduct in accordance with European standards, which are based on analysing the impact on competition
rather than on a formal list of infringements. In this regard, the systematic reconsideration of the role and substance of
the concept of “unfair competition” is an important step in the modernisation of Ukraine’s competition law framework.

Key words: competition, unfair competition, restriction, obstruction and distortion of competition, European
Union law, competition law, unfair commercial practices.
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